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ADDENDA ET CORRIGENDA.

VOL. 11.
Page 157. in the m line of the 2d column of the note, for * Plaintifl,” read * De-
fendant.” .
659, last line, for ¢ 600," read * 300. §.” y
702. line 33 of the marginal note, for « 23, read ¢ 53.”
708, —— 28, for ¢ 23, read “ 53.”

VOL. I11.
Pago 67. line 13. for * as,” read « or.”
81. = 3 from the bottom, for “ Wyatt v. Francis,” read ¢ Francis v. Wyatt."
112, — for “ 52 Geo, 3. c. 29, read ¢ 52 Geo. 3. c. 59."
Same page, line 6 from the bottom, after ¢ Ireland,” at the end of the line, add “re-
spectively.”
8 from the bottom, for ¢ coastwise, read ¢ cuastways.”
9 from the bottom, dele ¢ and.”
10from the bottom, for * let, pass,” read ¢ letpass.”
17 from the bottom, for * biscuits,” read * biscuit,”

|11



CASES

ADGUED axn DETERMINED @ o 182l.
.
Court of COMMON PLEAS,
OTHER COURTS,

© Trinity Term,
in the Second Yeor of GEO, 1V.

B ———

Grirrtrg oo Crocsrorp and Another. Junic 26.

"l'HlS was an action ol replevin, to which there was Omission to
add the simili-

. i i : X teryis an irre-

country.  The jury having Jound a verdict for the gularity for

which the

Court will set

e . .. aside the ver~

DPeake Serjt., in the last term, obtained a rule zisé to d:ét

set aside the verdicet for irregularity, with costs, on the

ground that the avowants had carried down the issue to

trial without adding a similiter to the usual conclusion of

the plea in bar.

an avowry and plea in bar concluding o the

avowants,

Taddy Serjt., who shewed cause against the rule,
cited Sawer v. Pocock. (a)

The Court made the rule absolute, but without costs. (&)
(a; Cowp. 407.

(%) But see 2 Wms. Saund, 319. n. 6. and Tidd. 9474 ed. 6.
Vor. IIL B *



1821.
S\ mun’

June 29,

A jury having
found that a
Ieeper of
hounds, who
hought dead
horse- for his
dogs, and then
sold the skins
and bones for
a profit, was
not thereby a
trader, the
Court refuced
fo grant a
new trial, or
to di turb the
verdict.

The Plain-
tiff; against
whom a com-
mission of
bankrupt had
been wrong-
fully issued,
being required
by the as-
signee. under
the commis-
«ion to deliver
e his hooks,
did 50 : Held,
that he might
recover of the
assignees in
trover, with-
out formally
demanding a
restoration of
the books.

CASES v TRINITY TERM

SyMMERSETT v. Jarvis and @thers.

"T'ROVER for sundry account-books and other pro-

perty. At the trial before Dallas C.J., Guildhall
sittings afier Hilary term last, the Defendants, who
were assignees under a commission of bankrupt, which
had been issucd against the Plaintff’ (a farmer, who
kept hounds), proved that he, having purchased for his
hounds a number of dead horses, had been accustomed
to sell the skins and bones; and, upon one occasion,
said he should make a good thihg of them. The
Plaintiff’s witnesses said the dead horses were pur-
chased cxpressly for the dogs, and never with any view
of ulterior profit. They also proved that the Defend-
ant Jaruis, in the character of assignee, had insisted on
the Plaintiff’s delivering up his books, and that he
thercupon delivered them; but it was not proved that
the Plaintiff had demanded the books of the Defendants
previously to the commencement of this action.  The
jury havirg found a verdict for the Plaintiff, and that
he was not a trader when the petitioning creditor’s debt
accrued,

Tuddy Scrjt., on a former day, obtained a rule nis/
to set aside this verdict and enter a nonsuit instead,
or for a new trial, on the ground, first, that the
verdict was against evidence; secondly, that the Plain-
tiff having delivered his books for a legal purpose
to the assignecs, when called on to do so, hiad not parted
with them on compulsion, so that until a formal de-
mand was made by the Plaintiff, the Defendants were
guilty of no conversion ; and such demand having never

7 been
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been made, the Plaintiff could not maintain his action.
Nizon v. Jenkins. ()

* Lens Serjt,, for the Plaintiff, contended that the
deliver): abov& stated was a delivery on cofhpulsion ;
that, therefore, a demand on the part of the Plaintiff
was unnecessary ; and that the supposition of the Plain-
tiff’s having been a trader was completely disproved,
because, if' a man bought a thing for his own nse, and
happened to have more than he wanted, his selling the
surplus would not make him a trader.

Tuddy and Peake Serjts. having been heard in sup-
port of the rule, and having referred 1o Jarrett v.
Leonard (b), ’

The Court expressed a clear opinion that the facts of
this case did not constitute a trading, within the intent
of the bankrupt laws; that the Defendants having taken
the books when they were armed with the authority of
assignecs, the Plaintiff must be deemed to have delivered
them up on compulsion; that the Defendants: were
thereby guilty of a conversion ; and that, consequently,
the Plaintiff ’s action was maintainable, without any
tformal demand on his part.

Rule discharged.

(a) 2 H.BL 135. (6) 2 M. S. 263.

e R R e ———————

Burr v. Conant.

v
lfAUGII.L’V Serjt.. moved for a rule ealling on the
»
Defendant to shew cause why the  Plaintiff ()
should not be discharged out of custody, in execution

() Sce Anie 1. ;48

B2 . for

1821.
N v’
SUMMERSETT
Ve
JARVIS,

July 2.

Co ts,



1821.

Burr
v.
CoNANT.

July 3.

A Defendant
may be de-
clared against
as administra-
tor, though
the process
only describes
him generally.

CASES 1x TRINITY TERM

for costs, the costs (as was alleged by affidavit) having
been paid to the Defendant by the Treasury.

But the Court thought this not a sufficient ground
for granting the rule, as it did not appeay the costs had
been paid for the Plaintiff; and !

Vaughan took nothing by his motion.

Watson v. PiLrLiNG.

JJULLOCK Sarjt. had obtained a rule calling on

the Plaintiff to shew cause why the notice of
declaration in this case, and the declaration filed by
the Plaintiff’ against the Defendant, and all subse-
quent proceedings had thereon, should not be set aside
for irregularity. The irregularity imputed, consisted
in the Plaintiff’s having, on general process, declared
against the Defendant as administrator. It was ad-
mitted that, on general process, the Plaintiff may
declare as executor or administrator (¢); but it was
contended that the rule did not hold ¢ converso; that
if the present practice were held to be regular, the
Plaintiff’ would in fact declarc by the bye, before
he declared in chief; becanse, if he had declared in
chief, his declaration must have been against the
Defendant in his own right; and that such a course
might greatly inconvenience an administrator, as he
could not (if it were allowed) safely pay simple con-
tract debts after the commencement of an acti?n, and
before the' filing of declaration. Lloyd v. Williams (b)

() Tidd. 150. (%) 2 Bl y2a.

was
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e
was referred to; but it was admitted there was no 1821.
authority in point. WaTSON
.

"Lens SerJt.,vn shewing cause against the rulg, argued PrLiNeg.
that the object of the process being only to compel ap-
pearance, the rule must be taken to be the same with
respect to Plaintiff and Defendant, and that a Plaintiff
described generally in the process might declare parti-
cularly; and he cited Foster v. Bonner (a), and The
Weavers’ Company v. Forrest. (b)

Hudlock was heard in support of his rule.

Davas C.J. Ifthe argument urged for the Defendant
were just, a Plaintiff could only declare in trespass while
the process of the Court remains in its present form ;
and, it is admitted, there is no authority for the rule
the Defendant seeks to enforce. In truth, the object
of the writ is only to bring the Defendant into court.
It is the declaration which discloses the cause of action ;
and, on this short ground, the rule must be

Discharged.
(a) Coawp. ass. (b) 2 Str. 123;. .
—— e ———
CampioN v. Benyon and Another. July 3.

CASE for an infringement of patent right. DPleca, A patent was

general issue. The patent empowered the Plaintiff, takem out «for
an improved

his cxecutors, administrators, and assigns, during the method of

¢ . making sail-
cloth without any starch whatever.”” The improvement or discovery (if any) con-
sisted in 2 new mode of texture, and not in the exclusion of starch, the advantage of
excluding which had been discovered and made public before: Held, that the
patent was void, as claiming, in addition to what the patentee had discovered, the
discovery of something already made public.

B3 + term
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CAMPION
v.
BEeENxYON,

CASES v 'TRINITY TERM

term of 14 years, to make, ‘use, exercise, and vend the
invention therein mentioned; (to wit)

*“ A new and improved method of making and manu-
facturing  double canvass ard sail-cloth with hemp and
flax, or cither of them, without any starch whatever.”

In which letters patent the usual proviso was contained,
¢ That if the said Robert Campion should not particu-
larly describe and ascertain the naturc of his said

invention, and in what manner the same was to be

performed, by an instrument in writing under his hand
and seal, and cause the same to be enrolled in the 1ligh
Court of Chancery, within two calendar months next
and immediatcly after the date of the said letters patent,
that then the said letters patent, and all libertics and
advantages whatever thereby granted, should utterly
cease, determine, and become void.”

In pursuance of this provision, the Plaintiff made out
and executed the following specxﬁmtnon of the invention.

“ 1, the said Robert Campion, do hereby describe
and ascertain the nature of my said invention, and the
manncr in which the same is to be performed. as follows :

(that is to say) my new and improved method of making

and manufacturing double canvass and sail-cloth with
hemp and flax, or cither of them, without any staich
whatever, consists in first spinning the warp-yarn, cither
by hand or with the sort of machinery generally used
for such purposes, without water or dampness of any
kind whatever; afterward, properly cleansing and
bleaching the same in the best manner; and, having
made it perfectly dry from that process, placing and
working it on a machine similar to those commonly used
in cotton manufactories, round the upper bobbins o1
which machine the same is rolled in single threads, so as
that when the said machine is put in motion in the
usual manner, the effect thereof is to untwist those
threads, and take out of them all the twist that was

" made
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made therein by the operatic;n of spinning, and to twist
or interweave two of them into one thread, or into half
the number of other bobbins in the lower part of the
said maghine,ythe reverse or contrary way to that in
which the single thread or warp had been before twisted.
By this process, the yarn is not so hard twisted as at
first; and, in the operation of thus reversing the twist,
the fibres of the flax are so closely united, and are laid
or arranged so perfectly level or even in every respect,
as to render the warp-yarn or threads much stronger
than any double threads are by the usual mode of manu-
facture with starched chains. The double threads or
warp-yarn being thus prepared and twisted together
into one chain or warp, the same is thereby preserved
from injury whilst passing through the hay-walk in the
subsequent operations of weaving; and thus, the ncces-
sity of using any starch, or substitute for starch what-
ever, which, in the ordinary mode of manufacture is
used only for the purpose of winding the two threads
or warp, and making them smooth, so as to pass through
the hay-walk with facility and without injury, is alto-
gether superseded.  The canvass thus manufactured is
much more pliant than what is made with starch, or
in any other manner, and is stronger, not only because
its being so very rcgular and even, nccessarily makes
the stress equal in every part, but because, in conse-
quence of there being no starch used in the manufacture,
the weight of that material, which is considerable in
every web or piece, must be supplied by an additional
quantity of warp and woof, and being soft and pliant it
will thicken when used, and become of a closer texture,
without breaking or running up, or being liable to mil-
dew or turn black. Where hemp is used in the manu-
facture, I hackle the same with soft soap, and a very
small proportion of oil, in preference to the entire use
of oil, as generally practised ; for this preparation lays
the fibres as cven as oil does, and at the same time

B4 coun-

1621,
o, <mme’
CamMrioN
.,
BENYON.

~
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CaMPION
.

Bexvon,
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counteracts the viscous qualities of the hemp, and, with
a proper quantity of pearl or potash, assists in bleaching
the yarn, and obtaining a good colour in that process ;
the advantages of my invention, of couyse, extend 'to
canvass thade of unbleached yarn; and the only dif-
ference in the manufacture thereof, is the process of
bleaching being then dispensed with.”

At the trial, before Dallas C. J. (London sittings
after last Hilary term), it was proved, that double
sail-cloth had been made without starch ever since
the year 1808, particularly by Mr. Dempster, and
that the exclusion of starch was an improvement of
great importance. But the Plaintiff’s witnesses deposed,
that his process for making unstarched sail-cloth was
new, and different from the process pursued by the De-
fendant for making unstarched cloth, particularly as to
reversing the original twine; and that by this means the
Plaintiff produced a better article. Some of the De-
fendant’s witnesses denied that the process pursued by
the Plaintiff differed from the Defendant’s process.
One of them said the process of reversing the twine was
far from being new or original, and that the wrapper of
an Egyptian mummy, which he had examined, was woven
in the same manner.

Dempster’s specification was as follows: ¢ Instcad
of using single yarns not twisted, but glued together
with starch or other mucilage, in order to form
the warp of the canvass, as is now commonly done,
to the great injury of the article, by rendering it
liable to spontancous destruction by mildew, I use
twine, composed of two or more yarns of prime
material of equal sizc and strength, both for the warp
and woof, and I am by that means enabled to weave,
and I do weave my canvass, without starch, or any other
mucilage whatever, and I do thereby produce an article
nearly twice as strong as common canvass of the same

weight
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weight and fineness, and wifh the advantage, that its
threads have an equal bearing on one another, in all
directions ; not liable, like the common canvass, to split
lortgitudinally, being much stronger in the cross djrec-
tion, not capable of rot or mildew from the présence of
mucilage, and extremely durable, because it is subject
to no irregular action of sharp cutting threads on its
woof, but is only exposed to the fair, slow, and gra-
dual wear of its well combined and duly proportioned
component parts, which maintain their relative strength
to the last.”

The jury found a verdict for the Plaintiff.

Lens Serjt., on a former day, obtained a rule nis: to
set aside this verdict and enter a nonsuit, or have a new
trial, on the ground (among other objections to the ver-
dict) that the patent was taken out for more than the
Plaintiff could claim as his own discovery; the patent
appearing to claim for the Plaintiff the discovery of the
process of making sail-cloth without starch.

Vaughan and Pell Scrjts. now shewed cause against
the rule, and contended, that though there might have
been some colour for the objection, if the patent had
been taken out simply for a method of making sail-clothe
without starch, yet, that the Plaintiff having taken it
out for an mproved method of making sail-cloth without
starch, shewed clearly, that he did not claim the ori-
ginal discovery of the advantage of rejecting starch, but
a mere improvement in the fabric of unstarched cloths;
and that the language in which patents for improvements
on the discoveries of others were usually framed, cor-
responded with the expressions here employed.

Lens and Hullock Serjts., in support of the rule, con-
tended, that the language of the patent, ¢ an improved
method of making sail-cloth without any starch what-

every”

1821.

CAMPION
Ve
BENYON.
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cver,” shewed that the Plaintiff intended to claim the dis-
covery of the advantage of rejecting starch, as well as an
improvement in the fabric of the unstarched cloth. If he
had intended to claim only the discovery »f an improved
mode of fabricating unstarched cloth, he should have
called his invention ¢ an improvement in the method
of making, without starch, double sail-cloth.” [Ri-
chardson J. In some specifications the party goes on to
say, such things I do not claim.] The patent should
have been confined to what the Plaintiff could call his
own; and if it contains something of his own and
something of another’s, it is bad, because it claims too
much, or even because of the very ambiguity as to the
cxtent of what the patentee is entitled to. Zurner v. Win-
ter.(a) The King v. Arkwright. (b) The King v. Else. (c)
Hill v. Thompson.(d) Macfarlane v. Price. (¢) Lord
Cochrane v. Smethurst. ( f)

Davrras C.J. What is the fair import of this patent
as compared with the specification, is now the only
question for us to decide, it being unnccessary to enter
into any other. With rcepect to patents, cvery patent
being a monopoly, that is, an inlringement of public
right, and having for its object to give the public warn-
ing of the precisc extent of the privilege conferred on
the patentee, the Court (without going into the contro-
versy whether it is politic that such privileges should be
conferred or not) is bound to require that such warning
should be clear, and accurately deseribe what the
inventor cluims as his own. If the instrument contain
any ambiguity on a material point, that is a ground on
which it may be avoided altogether.

(a) 1 T.R. 6o2. (d) 3 Merivale, 629. 2 8.
(8) Buil. N. P. 77. Gthed. Moorey 424. S. C. VIil. Taunt.
(¢) 13 East, 104. (¢) 1 Starkie, N.P.C. 199.

(/) 1 Starkie, N.P.C. 205.
Having
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Having premised thus much, let us see for what the

present patent is granted. It is agreed that the instru- -

ment is not altogether a subject of legal, but in some
degree of grammatical, construction ; for, if the insgru-
ment be chargeable with grammatical ambiduity, it
cannot give that clear description which every man who
reads may understand. The patent is ¢ for a new
and improved method of making and manufacturing
double canvass and sail-cloth with hemp and flax,
or either of them, without any starch whatever.”
On reading this, how is a common person to decide?
The discovery claimed is not simply a method of making
double canvass and sail-cloth, but a new and improved
method; and in what is this new and improved method
stated to consist but in the making the cloth without
any starch whatever? Trom the time 1 first rcad the
patent down to the present day, I thought that the
object of the patentec was to make cloth without starch.
Then as to the specification, if that be different from the
patent, the whole is void 3 if it coincides, it is open to
the same objection as the patent. But the specific-
ation, after describing the operation of spinning, and
after stating that thereby the necessity of using any
starch, or substitutc for starch whatever, is super-
seded, procceds to allege that ¢ the canvass thus
manufactured is much more pliant than what 1s made
with starch, or in any other manner; and is stronger,
not only because its being so very regular and even,
necessarily makes the stress equal in every part, but
because, in consequence of there being no starch
used in the manufacture, the weight of that mate-
rial must be supplied by an additional quantity of
warp and woof ; and being soft and pliant, it will
thicken when used, and become of a closer texture,
without breaking or running up, or being liable to
mildew or turn black,” Whether we look to the
patent or the specification, I have no doubt that the

" claim

11

1821.
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claim of the Plaintiff is too extensive: it isnot confined
to an improved method of weaving the cloth or twisting
the threads, but also comprehends another mode of
prmdmg, which is not a new discovery.

Parx J. There can be no doubt that ingenious men,
who incur labour and expence in the production of
inventions advantageous to the public, have a fair claim
to be indemnified by the exclusive privilege of a patent.
But, on the other hand, it is important that the public
should have the means of turning such inventions to
account, after the inventor has been satisfied for his
trouble; and it is for this reason, among others, that
every patent ought to contain a clear statement of what
the party has accomplished. An unlettered person,
who read this patent, would conceive that the patentce’s
improvement consisted in manufacturing sail-cloth
without starch. But, in order to see with more pre-
cision what the party meant to claim, wec must look to
the specification ; and this it is impossible to read,
without thinking, that the omission of starch was the
principal part of the improvement which the patentee
meant to claim as his own. In Zis process, he tells us,
the necessity of using starch is superseded, and mildew
thereby entirely prevented. DBut if he only meant
to claim as his own, an improved mode of texture
or twisting the thread, to be applied to the making of
unstarched cloth, he might have guarded against ambi-
guity by disclaiming, as his own discovery, the advan-
tage of excluding starch. Proceeding on the specific-
ation, it is impossible that this patent can be supported ;
for though a patent for an improvement on an old dis-
covery may be sustained, a patent which, in addition to
the merit of the improvement, claims the merit of the
old discovery, can never be permitted to, vest in the
patentee an exclusive privilege for the old discovery.

Burk-
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Burroucn J. All the cases, and the reason of the
thing, shew that a patent can only be sustained for a
new discovery ; and the specification must support the
pafent. Now, what is this patent for? — ¢ A nmnd
improved method of making and manufacmrmg double
canvass and sail-cloth, without any starch whatever.”
And what has really been the discovery, if it be a dis-
covery ? — A new method of preparing or twisting the
hemp or flax; and the patent should have been taken
out for that alone. I am clear that this is bad on the title,
the patent, and the specification: the king has been
deceived, and the patent is void.

RicuarpsoN J. The Plaintiff must be nonsuited, on
the ground that the patent is taken out for more than he
has discovered. On this point, the law is clear. If the
specification had guarded against misapprehension on
the part of the public, by stating that the patentee
claimed no merit for the exclusion of starch, it is not
impossible but that the patent might have been valid.
The principle is, that though ingenious men ought to
be rewarded for their discoveries, the public at large
and other ingenious men ought not to be restrained
from doing whatever is not peculiar to the process em- -
ployed by the patentee. The specification in this case,
from beginning to end, refers to the advantages to be
derived from the exclusion of starch in the manufacture
of sail-cloth ; and as that is not a discovery which the
Plaintiff can call his own, his patent cannot be sus-
tained.

Rule absolute for a nonsuit.

18
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“ To the
amount of
100/. consider
me as security
on J. (s ac-
count (signed
and dated):”’
Held, not a
sufficient me-
morandum
(under 29
Car. 2. c. 3.
5. 4.) of an
agreement to
pay for the

default of J.C.

CASES v TRINITY TERM

.. JENKINs and Another v. REYNoOLDS.
.
N this case, the first count of the declaration stated,
- that, on the 27th April, 1815, in consideration that
the Plaintiffs, at the request of the Defendant, would
sell and deliver on credit, to James Cowing and Co..
certain goods, wares, and merchandizes, the Defendant
undertook and promised the Plaintiffs to be security to

. them on the account of the" said James Cowing, by the

style, &c. of James Cowing and Co., to the amnount of
100..  That the Plaintiffs, confiding in the promise, did
afterwards, on divers days and times, sell and deliver to
Cowing, on certain credit, agrecd upon betwcen the
Plaintiffs and the said Cowing, divers goods, wares,
and merchandizes, amounting in the whole to 3007 ;
and that although the said credit and time of payment
had long since clapsed, Cowing had not paid, whereof
the Defendant had notice; yet that he had not
paid the Plaintiffs the said sum of 100L, or any part
thereof, but the whole remained due. The second count

‘stated, that, in consideration that the Plaintifls, at the like

request of the Defendant, would sell and deliver on credit
to Cowing, certain other goods, &c. the Defendant under-
took and promised the Plaintifls to be accountable to them
for the payment, by Cowing, of the price of such last-
mentioned goods, to the amount of 100, The count then
proceeded with similar averments, as in the first count,
The declaration also
contgined counts for goods sold aud delivered, and
money paid, laid out, and expended by the Plaintiffs to

the Defendant’s use, and on account stated.
The Defendant having pleaded the general issuc,
the cause came on to be tried before Dallas C. J.,
at

and assigned breach accordingly.
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at the Westminster sittings after Hilary term, 1820,
when a verdict was found for the Plaintiffs, damages
1001, subject to the opinion of the Court on the follow-
ing case, with ljberty to the Defendant to move to“eﬂtet
a nonsuit. A motion was accordingly made, and & rule to
shew cause granted, which rule coming on in last Hilary
term, the Court ordered the question to be brought
before them on the following case.

The Plaintiffs are Manchester warehousemen, and had
had dealings with James Cowing, who had carried on
business in the style and firm mentioned in the declar-
ation, and had become bankrupt shortly before 4pril,
1815. On or about the 27th April, 1815, Cowing de-
livered the following letter, which was written and signed
by the Defendant to the Plaintiffs, wiz.

¢ To Moessrs. Jenkins and Jones.
¢ Gentlemen,

¢ To the amount of 1007, be pleased to consider me
as security on Mr. James Cowing and Co.’s account.
% I am, gentlemen, your obedient servant,

¢ Samuel W. Reynolds, 47, Poland Street.”
1815, April 27.

Subsequently to the delivery of this letter to the

Plaintifts, they supplicd Cowing with several parcels of
goods on credit at several times, between the 27th
of April, 1815, and the month of September, 1819, to a
large amount, and in the month of September, 1819,
Cowing again stopped payment, and there being upwards
of 200/ due from him to them on account of goods
supplied, this action was brought, for the purpose of
recovering 100Z from the Defendant, by virtue of and
under his letter of the 27th April, 1815, and the question
for the opinion of the Court is —

Whether the Plaintifis are entitled to recover that
sum from the Defendant? If the Court should be of

opinion
L]
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opinion that the Plaintiffs are entitled to recover in
this action, the verdict is to stand; but if the Court
should be of a contrary opinion, then a nonsuit is to be

ent‘m-ed..

Peake Serjt., for the Plaintiffs. Before the passing of
the statute of frauds, any promise by one person to pay
the debt, or answer for the miscarriage of another,
would have been binding, though there was no written
evidence of the promise; and the act was passed, not
to vary the liability of such a party, but merely to alter
the evidence by which such liability should be esta-
blished. The intention of the framers was, to save a
party from being charged, by perjury, with a contract
to which he might be an entire stranger; and it should
seem, therefore, that any memorandum, however scanty,
if signed by the party to be charged, would completely
exclude the mischief proposed to be obviated by the
statute. A consideration, indeed, is necessary to the
validity of the promise, at present, as well as before the
statute was passed; but that consideration being stated
in the declaration, and duly proved, the object of the
statute, with respect to cvidence of thc mere existence
of the agreement is sufficiently answered by a bare me-
morandum of the contract. It can be no more neces-
sary to set out the whole agreement under the 4th
section than under the 17th section of the statute, and
under that scction it has been expressly decided (), that
a bare memorandum signed by the party is sufficient.
It should seem, thercfore, that Wain v. Warliters (b),
where a different doctrine is held, cannot be well de-
cided. Stadt v. Lill (c), and Bateman v. Phillips(d),

(a) Egertan v. Mattheaws, (¢) 9 East, 343.
6 East, 307. (d) 15 Easty 272
(¢) 5 East, 10.

3 are
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are authorities in favour of the Plaintiffs; and in Good-
man v. Chase (a), Abbott J. says, * Suppose a promissory’
note in these words, I kereby agree to pay the bearer 201,
would not that be a good negotiable securitysand
available in law ?’ It seems, from Morris v. Stacey (b),
that Gibbs C. J. disapproved of Wain v. Wariters ; and
in Er parte Minet (c), Lord Eldon has directly
impugned Wain v. Wariters; and though it may be
difficult to understand what is there said about con-
siderations, Lord Zldon probably meant, it was not ne-
cessary that, in cases of this description, there should be
a beneficial consideration moving to the Defendant. In
Ezx parte Gardom (d), he implies, that it is immaterial
whether the consideration to the Defendant appear on the
writing. Ifthe word agreement, in the fourth section of
the statute is to be taken in its strict sense, as implying
the whole terms of the contract, then are all the cases
in equity, enforcing agreements signed by a single party,
wrongly decided ; as Bird v. Blosse (¢), Moore v. Hart ( f'),
Seton v. Slade (g), Fowle v. Freemgn. (k) At all events,
it may be contended, that the consideration here is
sufficiently expressed, when it appears to be the giving
credit to Cowing.

Hullock Serjt., for the Defendant. The consideration
for the Defendant’s promise no where appears, Before
the statute, a promise without consideration would have
been void, and the reducing such a promise to writ«
ing, under the direction of the statute, will not ren-
der it valid. Forth v. Stanton (i), Rann v. Hughes. (k)
Therefore, if this agreement had been put on record,
it would have been bad in arrest of judgment; any

a) 1 B.&S 4, 299, (f) 1 Vern. 110.

4) 't Holt. N. P.C. 184, (8) 7 Ves. jun. 265,
£) 14 Ves. jun. 190. h) 9 Ves. jun. 350.
d) 15 Ves. jun. 288, &i 1 Saund. a09.
2e 2 Vent, 361. (#) 7 Te R. 350. 7.

Vor. I1L, C parol
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parol evidence:of an agreement with a sufficient cori-
sideration, would have been a variance. from the con-
tract stated on record, and, if admitted, might have let
irr alf#he, mischief which the statute proposes to prevent;
for perjury concerning the consideration, might cdirse ns
much injustice as perjury concerning the existence ‘of
the agreement. Memoranda under the 17th section of
the statute always refer to the object of sale, and thete-
fore include the consideration. Zyon v. Lamb. (a) In
all the cases in Chancery touching specific performance,
the letters on which the decree has turned state the
terms of the agreement. The consideration also ap-
peared in Bird v. Blosse, and Fowle v. Freeman. As to
Ex parte Minet, it is impossible to understand what the
Chancellor is there made by the reporter to say about
considerations, the doctrine laid down being contrary
to the uniform course of the common law. Sadierv.
Hawkes.(b) But Ex parte Minet and Ez parte Gardom
are the same in effect as Stadt v. Lill, where the consider-
ation sufficiently appears. So that there seems to be no
reason for impugning the authority of Wain v. Warlters,
which has been expressly upheld in the late case of

Saunders v. Wakefield. (¢)

Peake was heard in reply.

Dairas C.J. This question arises on the construction
of the fourth section of the statute 29 Car. 2. c. 3. s, 4.,
and it has been considered on two grounds; first, as
if it were an original question gn the construction of the
statute; secandly, not as an original question, but as a
point already affected by vavious decisions.

I shall ‘consider it first on the first ground; and, the
question turning on the construction of a statute, we
must have recourse to those rules by which the intent

(&) Fell on Merc, Guary 260. (5) 1 Rell. Ab. 27. pl. 49.
ad ed. - () 4 B. & 4. 595.

of
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of statutes of doubtful meaning is ustially exponnded;
we must therefore consider what the law was pre.
viously to the passing of that statute. It is agmed that

previougly to the passing of that statute, ng m
was necessary for the validity of a contract such as the
present; and it is also.agreed that, before the passing of
the statute as well as since, a consideration was neeed<
sary. ‘'That being so, and considering the objest of the
statute, let us see whether the statute has made any dif-
ference between a promise and its consideration, so as to
fall into this inconsistency, that, while it requires the
promise to be in writing, it allows the consideration for
it to be committed to oral testimony; and it seems to
me that this would be a strong conclusion to eome to,
because; if the désign of the statute were to obviate the
mischief of perjury, that design would not be aceom~
plished. unless the consideration, as well as the promise,
werc reduced to writing. However, we must recur to
the words of the statute; they are, ¢ No action shall be
brought whereby to charge the Defendant upon any
special promise to answer for the debt, default, or mis-
carriage of another person, — unless the agreement upon
which such action shall be brought, or some memoran-

dum or note thereof, shall be in writing, and signed by’

the party to be charged therewith, or some other pérson
thereunto by him lawfully authorized.” Now, on the
one side, it is contended, that promisc and agreement
in this clause are synonymous, and that a promise in
writing to pay the debt of another, is in fact the agree-
ment or undertaking to doso; but that depends on the
construction of the word promise, accompanied as it
is by the words at the end of the clausc, and upen
those words there is the same reason for having the
consideration in writing, as for having the promise in
writing, because the consideration is part of the agree-
ment between the parties. I should say, as was said by

C2 +  Law-
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Lawrence J. in Wain v. Wariters,  If the question had
arisen merely on the first part of the clause, I conceive
that it would only have been necessary that the pro-
mise shogld have been stated in writing ; but it.goes on
to direct that no person shall be charged on such pro-
mise unless the agreement, or some note or memorandum
thereof; that is, of the agreement, be in writing; which
shews that the word agreement was meant to be used ina
sense different from promise, and that something besides
the mere promise was required to be stated. And as the
consideration for the promise is part of the agreement,
that ought also to be stated in writing.” But the sta-
tute seems to me to distinguish between promise and
agreement ;. for, unless such distinction had been in-
tended, it would have been material to say, that no
action should be brought on any promise, unless the
promise were in writing; but, instead of adopting the
word promise in the last part of the clause, the le-
gislature has employed a different word, namely, the
word agreement, and no one can say that promise and
agreement are the same in their popular signification. In
the construction of the clause, the terms to be attended
to are, promise, agreement, and memorandum in writing.,
‘What is an agreement, but the consent of two persons
to the same thing? — and, to render that valid, there must
be a consideration. If, therefore, agreement means more
than promise, the agreement itself, or some note or nie~
morandum of it must appear; by memorandum, 1
mean, not the whole detail of what has been agreed on,
but such a note as to render oral testimony unnecessary,
towards proving what is of the essence of the contract.
Therefore, without going through the authorities, I
am of opinion, that the consideration does not appear
upon the writing, and that, thercfore, the terms of the
statute have not been complied with: but, without any
invidious distinction, the weight of the authority is this
way ;
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way ; first, in Wain and Warlters, then in Lyonv. Lamb,
and now lately in Saunders v. Wakefield.

"Park J. Agreeing as I do in all that Las fallen
from my Lord Chief Justice, it is not necessary for me
to consider the question before us at great length; but,
looking at the statute, I should say that no doubt could
exist on the subject. If, before the passing of the
statute, a consideration was necessary to the v%lidity of
an agreement, it would be singular, if the object of the
statute was to exclude perjury, that the consideration
should not be reduced to writing as well as the pro-
mise; although, therefore, the rule of law was so far
altered by the statute, as to render writing necessary,
where oral testimony would have sufficed before, yet all
that was essential to be proved before by oral testimony,
must now appear on the face of the writing.

It has been argued, that there are no grounds for
any distinction between the matters disposed of in the
17th section of the statute, and those mentioned in the
4th. But as the 17th relates to the sale of property, the
memorandum under that section must shew the consider~
ation when it refers to the subject of sale; while, under
the 4th section, which relates to contracts for the bene<
fit of a third person, the consideration cannot be known
unless distinctly expressed, and it is this circumstance
which manifestly distinguishes Wain v. Warlters from
Lgerton v. Matthews. To advert to the case of Wain v.
Warlters. The judges who decided that case were all of
them persons of great cminence, and the matter was
duly considered. They all go at length into the
question, and come to a clear conclusion, that the con-
sideration must appear. I do not go into the question,
whether the fact was well decided in Wain v. Wariters,
(because there may be different opinions, as to whether
or no a consideration did appear on the instrument

C3 . which
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which was there the aubjeét of discussion,) but on prin-
ciple the decision was right. In Egerion v. Matihews,
the Judges do not shake the decision in Wain v. Warlters,
and Fgarton v. Matthews came on some time after Wain
¥, Warlters had been the subject of general discussion.
Then, in 1807, came Lyon v. Lambd, in which the Judges
were unapimous, (whether they were right as to the
fact, whether or no a consideration did in that case
actually appear, I donot say, but) on principle they held,
that the -consideration must gppear. The Lord Chief
Baron spys(a), “a promise may be voluntary, but
an agreement to be binding must contain a mutual en-
gagement upon an adeqpate consideration : and to pre-
vept frands and perjuries within the meaning and scope
of the statute, snch engagement and consideration
should be in writing; otherwise a door is opened to all
the evils which the statute was meant to remedy.”

In Sgunders v. Wakefield, four new judges of the King’s
Bengh have just determined, that an agreement on
which the consideration does not appear is void under
the statyte, and thcy have expressly upheld Wain v.
Warjters : so that here are twelve Judges all concurring
in the same opinion. It is urged, indeed, that we de-

" cide against the apinion of a very learned person in an-

other court, but in all the cases decided by him, the con-
sideration has as sufficiently appeared, as it did in Stad¢
v. Lill, Bateman v. Phillips, and Morris v. Stacey. We
have also been pressed with the opinion of Gibbs C. J.,
but in Morris v. Stacey, where that opinion is given, the
consideration appeared, and the opinion itself is by no
means clear or decisive. As no consideration whatever
is expressed in the present case, the promise might have
been made to cover a gambling dcbt, or any other
transaction of the most improper description, The
inclination, therefore, of my mind is, to support the de-
cision of Wain v. Warlters.

(@) Fell on Merce Guar, 260.* 2d ed,
Bug.
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Burgousn J, It is not necessary for us to refar to
the case of Wain v. Warlters ; we may act on the prm-
ciple; and the principle is, that the substance of the
agreement must appear on the memorandum. Now,
the consideration is the most material part of the sub-
stance of the agreement ; but in this agreement there is
no statement of any consideration whatever, so that if
an agreemcnt with a consideration had been given in
evidence, the agreement described in the declaration
would have varied from the agreement so given in
evidence. . The case of Wain v. Warlters (if it were
necessary to fefer to it) has been acted on by twelve
Judges, and are we to say that they have been all mis-
taken? I am of opinion, that the Plaintiffs are not en-
titled to recover.

Ricaarpson J.  The object of the statute of frauds
was to prevent perjury or subornation of perjury, by
causing that to be reduced to writing, which before
might have been proved by oral testimony, and such a
construction ought to be put on the clause in question
as will best effect the intentions of the legislature. Now,
is this memorandum such as will satisfy those intentions?
On the face of the memorandum, it does not appear
whether the agrecment relates to a past or a future
transaction; it- might apply to either, or even to an
illegal debt; whatever is necessary to render it avail-
able must be supplied by oral testimony, and with that
view the declaration is framed, stating the promise to
have applied to a future supply of goods. Supposing
that to have been so, and’ suppose the Plaintiffs, instead
of supplying goods had advanced money, — that would
not have fallen within the intention of the guarantee,
but it would have rested altogether on the conscience
of the witness, to say whether the guarantce applied to
the one or the other; and parol evidence so let in would

C4 ~ lead
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lead to the very perjury, or subornation, which it was
the object of the statute to exclude. The statute re-
quires that the substance of the cause of action should
appear in writing, and the consideration is the sub-
stance of an agreement. But they who framed the
clause were aware that it would be dangerous to leave
the word agreement wunaccompanied, because, that
might have occasioned difficulty through excess of
strictness ; they, therefore, allowed a memorandum of
the agreement to be made, which, though it should not
state the whole agreement in detail, should sufficiently
disclose the substantial cause of action. And this is the
meaning of what fell from the Court in the case of Wain
v. Warlters. Itis not necessary now to decide, whether
the application of the principle was right, but whether
the principle itself recognised in that case was right. In
Stadt v. Lill it was decided, that a guarantee did satisfy
the terms of the statute, because the guarantee imported,
that the promise was made concerning a delivery of goods,
and that would be a good consideration. So, in Bateman
v. Phillips the consideration was sufficiently shewn : but
it has been urged, that in Egerton v. Matthews, a con-

_struction has been put on the 17th scction of the

statute, different from the construction put on the 4th.
I think not; nor was that necessary, for the consider-
ation of the promise sufficiently appeared in that case.
The words of the 17th section are, ¢ That some note
or memorandum in writing of the dargain be made and
signed.” Suppose a person on buying goods were to
give as a memorandum, ¢ I will pay 50.” 1 think that
would not be a good note of the bargain under the
17th section; but in Egerton v. Matthews, the ground
of the promise was sufficiently shewn, so that, by that
case the Court of King’s Bench have not shaken the case
of Wain v. Warlters. Lyon v. Lamb and Saunders v.
Walkefield are both in point, and the latter is very near

' the
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the present case, though perhaps the note or memoran-
dum in Saunders v. Wakefield is the more full of the two.
As to the dictum of the Lord Chancellor, I do »ot find
any decision of his conflicting with the doctrjne now
laid down: no equity case has been cited inconsistent
with Wain v. Warlters, as the consideration has appeared
in all of them. Neither the Judges who decided Wain
v. Warlters, nor those who have upheld that case, ever
meant to say that both parties should sign the agree-
ment, but only the party to be charged by it, and that
the consideration should sufficiently appear. No con-
sideration appears on the agreement in this case, and
therefore, there must be a

Judgment of nonsuit.

Apawms, Gent., v. Luck.

"HE Court allowed Hullock Serjt. (on payment of
costs and the costs of the rule by the Plaintiff) to
amend () the return of his attachment of privilege in
this cause, which Vaughan Serjt., on the authority of
Miles v. Bond (b) and Kenworthy v. Peppiat (¢) had ob-
tained a rule nisi to set aside, for the irregularity of
being returnable after the essoin day and before the
quarto die post, instead of being returnable on a day cer-
tain in full term.

(a) See Walker v. Haawkey, (¢) 4 B. & 4, 288. In this
5 Taunt. 853. case the amendment was refused,
(8) x 82 399,
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In an action
for an escape,
the sheriff ’s
authority for
appointing a
bailiff, was
proved by a
per-on belong-
ing to the she-
riff ’s office,
who had in-
dorsed the
bailiff >s name
on the writ
produced: A
verdict having
been found for
the Plaintiff,
the Court re-
fused to set it
aside, holding
that this proof
was -ufficient,
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Francis v. Neave, Bart., Sheriff of ¥ssex.

HIS action against the sheriff of Zsser for an

escape was tried before Wood B., at the last Essex
assizes, when the Defendant was connected with the
officer by whom the escape was permitted, by a witness
who produced the writ, and said he belonged to the
sheriff ’s office; that the writ came to the office from the
Plaintiff’s agent, marked with the Dbailiff’s name, and
that he (the witness) again indorsed the bailiff ’s name
on it. The writ produced bore the two indorsements.
A verdict having been found for the Plaintifl,

Taddy Scrjt., in the last term, had obtained a rule nisi
to set aside this verdict and enter a verdict for the
Defendant, on the ground that the sheriff could only
be connected with the cxecution of the writ in ques-
tion, by shewing that he had authorised the bailifl’
who put it in force, (Hill v. Sheriff’ of Middlesex(a) ),

‘and that in order to shew such authority, the officer

ought to have been called, or his warrant produced.

Pell Serjt., contrd, contended that such authority was
sufficiently shewn, by the circumstance of the writ
having been seen in the sheriff’s office with the bailifl’s
name on it.

Taddy having been heard in reply,

(a) 7 Taunts 8.
The
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The Court thought the sheriff’s authority sufficiently
proved ; and, having referred to Fermor v. Philips (a),

discharged the rule.

-

Rule discharged.

(@) The Reporten‘have procured the following note of this case

from a Gentleman at the bar,

Fermor v. Priuips, Esq., Sheriff of OxrorpsSHIRE.

Action for an escape, tried
before Burroligh J., Middlesex
sittings after Hilary term, 1817,

On the writ in the former
action (which was produced to
connect the Defendant with his
bailiff ) were indorsed the words,
¢ Warrant to Bloxham, 6th No-
vember, 1816,  Bloxham, who
was called, said he had delivered
the warrant to 2 person who did
not produce it. Burrough J.was
of opinion that the indersement

on the writ was not sufficient to
cannect the sheriff with Blox-
bam, and the Plaintif was non-
suited.

On a motion for a new trial in
Easter term, 1837, this Court
held that it ought to have been
left to the jury to say whether
Bloxham acted under the au-
thority of the Defendant, the in-
dorsement on the writ being
primé facie cvidence that he
did so act.
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In an action for
an escape, the
writ in the
former action
being produced
bearing an in-
dor-ement pur=
porting to re-
cord the she-
riff > delivery
of 2 warrant to
B., and B, on
being called,
stating that he

had delivered the warrant to another, who did not produce it : Held, that it ought
to have been left to the jury to say whether B. acted under the sherifl s authority.

Pocock and Another v. Georee Bishop of
LincoLn and Others.

July 11.

QUARE impedit. The Plaintiffs, by their declar- « 1 do give to
ation, claimed, through several mesne conveyances, my son R. the
the advowson of Husbands Bosworth under Thomas

DPearce,

heiv  of Richard Pearce (the father.)

The

perpetual ad-
vowson of H.
B. in Leices-
tershire, and

my manor of S, and all my lands in Northamptonskire :” Held, by three Judges
(Par# J. dissentiente ), that this devi-e gave only an estate for life in the advowson
to the son R., though he, at the time of making the will, was !iucumbent of the
living,

plea
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1821, plea stated, that Richard Pcarce (the son) having been
Pocock  Presented by his father on the 2d September, 1790, was
. incumbent of Husbands Bosworih at the time of a de-
Tl;,e: r&;};,? of vise, begring date the 20th May, 1795, by which devise
Richurd Pearce (the father) gave and disposed of all his
worldly goods as follows: To his son 7%omas the manor
of Flamstead, and all his lands in the parish of Rad-
burn, and all rents that should be due at his death : but
if no child should be born in wedlock, then he gave the
above to his son Rickard; and if he should have no
child born in wedlock, then he gave all his lands and
estates in the counties of Hertford and Middlesexr to his
daughter, and her heirs: the will then contained the
following words: “ I do give to my son Rickard the
perpetual advowson of Husbands Bosworth, in Leicester-
shire, and my manor of Stanwick, and all my lands in
Northamptonshire.” Then followed a devise to his son
Rachary, of all the devisor’s freehold houses, and all his
lease houses, at his death, that were no part of the
trade; and, after other legacics, the devisor gave all his
South Sea annuities to his son Rickard, &c. The
plea further stated, that Richard (the father) dicd on the
poth January, 1800, and that the son Rickard took
under the will an estate in fec in the advowson, and by
will devised the advowson to the Defendants, their heirs
and assigns, and that Riciurd the son died; where-
upon the Defendants became seised, for which reason,
&c.”  Special demurrer and joinder. The question
was, whether the devise of the perpetual advowson of
Husbands Bosworth to the son, Rickard Pearce, as
above set forth, gave an ostate in fee to the said
Richard.

The casc was argued on a former day in this term,
by Bosanquet Serjt. for the Plaintiffs, and Vaughan

Serjt. for the Defendants,

Argument



IN THE SEcoND YEAR oF GEO. 1V.

Argument for the Plaintiﬂ's.;. Richard only took an
estate for life in the advowson. Conveyances of advow-
son arc subject to the same rules as conveyances of land,
tithes, or, common, Co. Litt. 4. a., in which mgre than
a life estate does not pass, unless words of inheritance
are employed : but there is nothing in the word edvow-
son itself which in a deed would pass a fee, and a will
is construed in the same manner as a deed, unless some
intention which such a mode of construction would de-
feat, plainly appears in the will.  Davis v. Kemp. (a)
Wild’s case. (b) Bele v. Coleman. (¢) No such intention
appears on this will; as it has already been decided
with respect to the lands and manors which are men-
tioned in the same sentence, Doc, dem. Crutchfield, v.
Pearce (d); and the heir at law can only be disinherited
by express words, Denn v. Gaskin. (¢) It is clear
that a devise of tithes, right of common, or any incor-
porcal he editament, wonld not pass a fec, unless accom-
panied by words of inheritance, or words cquivalent
thereto. And so it must be il the devise were sinply
of an advowson. Here, indced, a question is raised on the
expression ¢ perpetual advowson 3 but the word perpe-
tual joined to adwvowson is only a description (/') of the

thing in which the devisor had an inheritance, not a’

description of his inheritance in the thing. An ad-
vowson is not styled perpetual, becausc the patron has
a fee in it, but becausc the order of presentation is un-
interrupted in onc person: the patron may have a fee
where he does not enjoy the perpetual right of pre-
sentation ; as where the advowson has gone to parcencrs,
and the scveral patrons have a fee in their alternate
right of presentation. So, on the other hand, the pa-

(@) Carters 55 6. on Willsy 496. &c.y where the
(&) Rep. 16. cases on introductory word. are
(¢) 8 Vin. Abr. Dewvise D. collected.

b plg. (F) Per Bayley J., in Doe v
(d) 1 Pricey 364. Woody, 1 B. 5 A. 523

() Dougl. 759. Seet Roberts
tron
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tron may limit a perpetual advowson for a term of years,
the effect of which will be to give the lessce the unin-
terrupted right of presentation during that term. The
cases on,the word kereditament, in principle, begr directly
on this point. No word,of itself seems more expressly
to point to an inheritance. Yet a devise to 4. of all
hereditaments gives,him only an estate for life. Denn
v. Mellor. (a) Doe v. Allen. (b) . It a devisor were
to devise ¢ his fee farm rents,” without more words,
only an estate for life would pass, aliter if he were
to devisc his rents in fee. In Loveacres v. Blight (c) the
words, ¢ freely to be possessed and enjoyed,” were held
to carry a fee, because the estate was charged with pay-
ments; but the Court of King’s Bench held, that where
there was no charge, only an estate for life passed.
Goodright, dem. Drewry, v. Barron. (d) 'The same
principle applied to reversions, appears in Peiton v.
Banks. (¢) It may be urged, that, as Rickard was al-
ready incumbent, if he did not take a fee by the devise,
he was not benefited by it; but being only incumbent,
and not tenant for life of the advowson, he was enabled
by this devise to vacate and present, and so, perhaps, to
provide for a son.

Argument for the Defendants. The principles laid
down and cascs adduced by the other side do not apply
to devises of incorporeal hereditaments ; more especially
of such a nature as advowsons, which are a species of
property sui generis, the incidents of which differ alto-
gether from the incidents of other real property. Thus,
where an advowson is mortgaged or goes to the assignee
of a bankrupt, the mortgagee or aséignee cannot present.
Mackenzie v. Robinson ( f), 3 Cruisc, 39, 40. 412. In the

() s T.R. 8. (e) 1 Vern. 65.

(6) 8 1. R. 503 (f) 3 Atk. 559, And see
(c) Coap. 352. 1 Burn’s Eccl. Law, 4th ed.
(d) 1x Easi, 2z0. Ps 125,

writ
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writ of right of advowsons, the thing is demanded by
the name of advowson, and no technical words of in-
heritance are introduced. Registr. Brevium, 29.D.
Fitzherb. S0. According to Joknson and Cowel, the
meaning of advowson is jus patronatiis ; and jus patro-
natis is the right of presenting whenever a vacancy
occurs, that is, in perpetuum. Ang thing short of an
advowson is only a presentation. A devise of Aeredita-
‘ments will pass an advowson. (¢) According to Coke (),
who refers to Bracton and Fleta, advowson imports the
whole interest. Here, too, is the term perpetual affixed,
which can only mean an interest in perpetuum. Robin-
son v. Robinson (¢); and, according to Littleton (d), a
devise kabendum in perpetuum will carry a fee. At all
events, it was the devisor’s intention to provide for his
family, by the dispositions of his will; an intention
which ought to prevail in the construction of it, and
which cannot be satisfied, but by giving Rickard a fee
in the advowson.

Cur. adv. vult.

And now, there being a difference of opinion on the
Beuch, the Judges delivered their opinions seriatim.

Ricaanpson J. The question upon this record is,
whether by the devise in the will of the testator, Rickard
Pearce, to his son Rickard, of the perpetual advowson
of Husbands Bosworth in Leicestcrshive, an cstate in fee
in the advowson, or only an estate for life passed to
Richard Pearce the son. 1If the fee passed, then the
Defendants, as the devisees of Richard Pearce, the son,
are cntitled to the advowson : if an estate for life only
passed, then the reversion of the advowson descended

(a) Dyery 323 . (¢) 1 Burr. 38.
(8) Co. Litts 174 b4 119. a. (d) s. 586.

to
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1821.  to Thomas Pearce, as the eldest son and heir of the
WP— testator, and consequently the Plaintiffs, as claiming
. under 7homas Pearce, are now entitled.
Thzlgx:(l;:g of 1 am, of opinion that, by this devise, an cstate for
" life only in the advowson passed to Rickard Pearce,
the son.

"The simple questipn is, whether the words ¢ perpetual
advowson” are descriptive of the thing devised, or of
the testator’s interest in that thing. I think that they
are descriptive only of the thing devised.

It has been argued, that the word advowson imports
a perpetual right to present, and would alone pass a
fee : and that it is used by the testator in this extended
sense, is said to appear the more clearly in this case by
the epithet ¢ perpetual.” The latter part of this argu-
ment appears to me, to be very much weakened by the
former ; for, if the word advowson in itself imports any
perpetuity of right, then the addition of the epithet
¢ perpetual,” only expresses what would otherwise have
been implied, and carries the sense no farther.

"'The fact, 1 think, is, that ¢ advowson,” or * per-
petual advowson,” import the same thing; both de-
noting a right to present, not confined to one, or to
any definite number of presentatious, but to be exer-
cised as often as a vacancy occurs. Such I conceive to
be the meaning of the term ¢ advowson,” or ¢ perpetual
advowson :” but this does not prevent that description
of property, like cvery other description of lands, tene-
ments, and hereditaments, from being carved out into
an estate for term of years, for life, in tail or in fee;
nor does it exempt it from the rule of construction
common to all grants of real property, whether in
deeds or in wills, namely, that by a grant of the thing
without more, an estate for life only will pass. The
authority of Lord Coke in his comment on the lst
section of Liltleton is express on this subject, where,

Little-
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Littleton having laid down 'the rule as applicable to 1821,
lands, Lord Coke observes, that Littleton, in that and Pocock
other places, putteth lands but as an example; for that v
his rule extendeth to signiories, rents, advowsons, com- The Bishop of
mons, estovers, and other hereditaments of what kind  ZHNCOL
or naturc soever. (a)
The only difference in this respect between deeds and
wills is, that, in the former, technical words are necessary
to pass an estate of inheritance; in the latter, equivalent
words, that is, any words importing such an intention
will suffice. But equivalent words are as necessary to
pass the inheritance in a will, as technical words are
in a deed: and I find no such equivalent words in
the will.
The testator here, after giving all his lands and
estates in the county of Hertford and Middlesez, to his
daughter and ker heirs, (using proper words to convey
the inheritance when such was his intention) proceeds
thus: “ I do give to my son Rickard, the perpetual
advowson of Husband’'s Bosworthy in Leicestershire, and
my manor of Stanwick, and all my lands in Northansp-
tonshire.”
It has been properly decided by the Court of Ex-
chequer, that, by this devise, the lands passed only for*
life: and it would be extraordinary, ify l)z the same
words of devise, applied in the same sentence to two
sorts of property, the one should pass for life and the
other in fee.
It has been said, that a devise of hereditaments will
pass an advowson, which is true; but it is equally
true that, by such a devise without more, an estate for
life only will pass. This rule as applied to land, is
seitled by Denn, dem. Moore, v. Mellor; and applies
equally to cvery description of real property, whether

(a) Co. Lit. 4e
Vor. I11. D cor=
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1821.  corporeal or incorporeal, whether capable of a constant
m enjoyment, like lands or houses, or only of an occasional
v, one, like tithes or the patronage of churches or offices,
T"‘Lgfi"f which can only be exercised when an occasion or va-
cancy occurs, If 8 man, having lands, tithes, and
advowsons in fee, should devise all his hereditaments
to I S. without more, it is clear that the land would
pass for life only; and so also would the tithes and
advowsons, though the devisee might die before any

tithes should accrue, or any vacancy occur.

One other circumstance remains to be noticed ;
namely, that, at the time of making this will, the testa-
tor’s son Rickard was actually the incumbent of the
benefice ; whence it is argued that, unless the fee passed,
the devisee could derive no benefit from the devise, and
thence an intention is inferred to give the fee. But this
is not so; for although it is true, that the devisee could
not have sold his interest in the advowson, and then
have vacated the benefice by resignation in favour of
the purchaser; yet he was empowered by this devise,
with the consent of the ordinary, to vacate in favour of
a child, a relation, or a friend, for whom he might
wish to make provision, and it appcars that he actually
did so: or a vacancy might bave arisen without resigna-
tion by the incumbent’s attaining to other ecclesiastical
preferment. The devise, therefore, though only for
life, had an operation by giving to the devisee a very
different interest in the advowson from that which he
had before, as the mere incumbent : and this is sufficient
to satisfy the words of this devisc.

For these reasons, I am of opinion, that judgment
must be given for the Plaintiffs.

Burrouven J.  The question is, whether the devisor
has by his will devised to his son Rickard the perpetual
advowson of Husbands Boswortk in fee or for life,

[Here
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[Here the learned Judge stated the devises in the will
as set forth in the pleadings.] This will, as to the devise
to the son Rickard of the manor of Stanwick and all the
devisor’s.lands in Northamptonshire, bas been ynder the
consideration of the Court of Exchequer. It appears
that that Court was of opinion, that Rickard took only
an estate for life in the lands in Nortkamptonshire : the
Court thought that there were mo auxiliary words in
the will, either in the introductory part or elsewhere,
to give the words of devise of all the devisor’s lands in
Northamptonshire any greater effect than a devise of an
estate for life to Rickard. It appeared to the Court not
to be necessary to say in that case what interest Rickard
took in the advowson ; but it is obvious that, if Rickard
took a fee in the advowson, it might have been urged
with great force, that he took a fee by the devise of the
lands immediately following. The Lord Chief Baron,
however, said (a), that the words ¢ perpetual advow-
son” did not carry it further than ¢ advowson:” any
thing short of advowson, he said, is the next present-
ation.  Strongly confirmatory of this is what is said by
Mr. Justice Bayley, in Doe, dem. Wood, v. Wood. (b) In
that case the devise was to Henry Wood of * all the rest

of the devisor’s farms, lands, tenements, and buildings, -

and the perpetual advowson of Rusper rectcry, to be kept
in the family and name of the Woods as long as can be.”
The Court held, in that case, that the words ¢ to be
kept, &c.” gave a fee, but Mr. Justice Bayley said, * the
former part of the devise of all his farms, lands, tene-
ments, and buildings, would net give more than an
estate for life. Nor would the words ¢ perpetual ad-
vowson” carry it any farther ; for the word ¢ perpetual”
applies only to the description of the property, and not

(@) 1 Pricey 353. (8) 1 B.&S A. 518,
D2 to
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1821. to the quantum of intere‘st, which the devisee takes

\emyme’/ in it.” Nothing is said to the contrary of this,

PocOck  gither by Lord Ellenborough, Mr. Justice Abbotl, or Mr.
The Buhop of Justice Hoquyd

LincoLN.  This brmgs it to the dry question of, what is the

effect of the words of devise of the perpetual advowson

in this will? In support of the idea of its carrying a

fee, it bas been stated, that, in a writ of right of advow-

son, it is demanded in the writ by the name of ¢ ad-

vowson.” = When the purpose of the writ and of the

count in the writ arc considered, it scems to me to

prove the contrary. By the writ the demandant de-

mands the thing as ¢ manor,” ¢ messuage,” *¢ land,”

¢ advowson,” &c. without adverting to the cxtent of

his interest; the count on the writ of right invariably

states a seisin in fee in the demandant, or some other

under whom he derives his title in the thing sought

to be recovered, after stating the writ which demands

the thing in general; and as Co. Liit. (a) ¢ of an advow-

son and such like he shall plead” what is in the count,

¢ that he is seised de advocatione ut de feodo et jure”’

An advowson being an incorporeal hereditament, the

demandant cannot say he was seised de feodo cf jure ;

“but he must say, u dec feodo el jure, a similitudinary

expression. In 1 Gibsow’s Ced. 758. s. 5. it is said, that

¢ an advowson, being an inheritance incorporcal, and not

lying in manual occupation, cannot pass by livery, but

may be granted by deed or by will, cither for the inherit-

ance, or for the right of one or more turns, or for as many

as shall happen within a time limited.” It has becn often

said of the author of this book, that he was a good

common lawyer. I think it must be inferred, that he

meant that a mere devise of an advowson would not

pass the incorporeal inheritance in it. In 2 Blackst.

Com. (b) it is said, that an advowson is an incorporeal

(a) 17. &. (&) Book 2. ¢ch, 3. 1.
heredi-
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hereditament. So says Bishop Gibson in substance,
Now a devise of devisor’s hereditaments will pass an
advowson, Co. Litt. (a), whereit is said, that ¢ heredita~
ment” is the largest word of all in that kind ; fow what-
soever may be inherited is an hereditament, be it cor-
poreal or incorporeal, real or personal, or mixt.”

In Doe, dem. Small and Others, v. Allen (b), Lord
Kenyon says, ¢ The next point arises on the word
¢ hereditaments;’ and I am astonished that any doubt
should have been entertained about that. It is not so
strong a word as ¢tenement;’ it is merely a descrip-
tion of the thing itself, and not of the quality of it.”
His lordship was of the same opimon in Doe, dem.
Palmer v. Richards. (¢) What he says as to the doubt
arose from what was said in that case by Mr. Justice
Ashurst and Mr. Justice Grose. Lord Kenyon was for-
tified in his opinion by what was said by Lord Chief
Justice Trevor, in Hopewell v. Ackland. (d) Thus then
the word ¢ hereditament” in a devise will pass an ad-
vowson, but it will not, without more, pass a fee: could
it then pass a fee in an advowson, within which it is
comprehended?  No — why is this? because it is a de-
scription of the thing, and not of the quality of the
thing; this accords entirely with what Mr. Justice Bay-
ley says in Doe, dem. Wood, v. Wood.

It is a settled rule in the construction of wills, that
there must either be words of limitation to pass a fee,
or expressicns having the same effect. Words denot-
ing the entire interest in the thing devised, will pass
a fee as well as the word estate, or a charge on the thing
by which the devisec may be a loser, if a fee does not
pass. 'This was the case (amongst many others) of Doe,

(a) 6.a. (<) 3 T.R. 356.
(&) 8 T.R. 503. (d) Mosely, Rep, 240. 3 Salks 2300

D3 dem,
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1898 dem. Palmer, v. Richards. "There the words were of a de-

m vise of ¢ all the rest, residue, and remainder of my

o, messuages, lands, tenements, hereditaments,goods, chat-

The Bishop of tels, and personal cstate whatsoever, my lcgacics and
Lawcoux. funeral expences being thereout paid.”

The frame of this will does not require that a fee
should pass. The circumstance that the devisee was a
son and incumbent at the time, does not require it; for
a benefit did pass, and he has, in fact, had an oppor-
tunity of receiving that benefit by presenting another on
his own resignation,

It appears that, in onc part of the will, the devisor
has used words of limitation in the devise to the daugh-
ter and her heirs.

The heiv at law is not to be disinherited but by words
of limitation, words tantamount, or necessary implica-
tion, to be collected from the whole of the will.

In this case, in my judgment, there is no ground for
holding that Rickard, the sou, took more than an estate

for life. I therefore think the judgment must be for the
Plaintiffs.

Park J. Though I have the misfortunc to differ

. from my two learned Brothers, who have preceded, and

I believe, also, from the Lord Chief Justice, who is to

follow me in the argument; yet I shall not feel it ne-

cessary in stating the grounds of my opinion to do so
at any great length.

The words of the will of Rickard Pearce, who died
in the year 1800, have been so often stated, that 1 shall
not think it my duty to repeat them, the only question
being, whether the devise of the perpetual advowson of
the church of Husbands Bosworth to his son Rickard be
a devise in fee or for life only.

In my view of this case, it is not necessary to discuss
the exact meaning of the word ¢ advowson;” whe-

ther
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ther ex vi termini, it would, in a deed, carry the whole 1821,
interest in fee; and whether, if less than the whole is W
intended to be conveyed (as less than the whole clearly ®.
may be carved out by the person seised of the , Whole), Thﬁmﬁ
there should not be words of restriction, such as in tail, )
for life, for years, or the next, or the next two avoid-
ances, indicative of that intention.
If one looked to the origin of advowsons, one would
have supposed that this was so: because according
to Lord Coke (a), ¢ advowson is so called, because zhe
right of presenting to the church was first gained by
such as were founders, benefactors, or maintainers of
the church.” — ¢ They were, also, called patroni, and,
thercupon, the advowson is called jus patronatis. And in
one word, advowson of a church is the right of present-
ation or collation to the church.”
'The jus patronatils, according to the explanation here
given, is the same as advowson ; and, surely, the jus pa-
tronatds, unless it has restrictive words, one should have
supposed, as an unlettered person, embraced the whole,
and could never mean the next avoidance: and, in com-
mon parlance, I am sure it does so.
Bat, as T said before, it is not necessary for me to give
an opinion upon the question what that word must be-
taken to mean in a deed, where no words of inheritance
are added. I shall assume that Lord Coke is right
when, in page 4. a. of the first Institute, he says, that
advowsons arc one of those things, which must have
words of inheritance added to them, according to the
first section of Littleton, to make them an estate in fee~
simple. But he is here speaking only, and Littleton
before him, is only speaking of the necessity of words of
inheritance in his purchase, as Littleton calls it, that is

in Ais deed.

(&) Co. Litt. 139,84
D4 Iam
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1821, I am also willing to admit, as not affecting my view
\e=~=m/  of the argument, that, if words of inheritance are omit-
Po::cx ted in a deed, the word ¢ perpctual” prefixed to ¢ ad-
The Bishop of wowson” «will not carry it further, for that may not be
LINCOLN. 4o import in legal acceptance; and, in this respect,
Lord Chief Baron 7%ompson must be understood, when
he says any thing short of advowson is the next present-
ation, a phrase, however, which, by those who contend
that the word advowson carries the whole, may be sup-
posed to favour their interpretation. Mr. Justice Bay-
ley, also, supposes the word ¢ perpetual” to be descrip-
tive of the property, and not to be applicable to the
guantum of interest which the devisee takes in it: a pro-
position, however, to which, in its extent, and as used
by a testator in disposing of his property, I cannot, with
all due deference to my learned Brother, who is made

by the reporter so to express himself, fully subscribe.

Having made these admissions on my part, it must
now be admitted to me, on the other, that many words,
which will not carry a fee in a deed, will carry it in
a will, if the words used in the devise can be shewn to
be sufficient to indicate that intention in the testator.

In the case last referred to, of Doe dem. Wood v.
Wood, the words ¢ perpetual advowson” were held
to carry a fee, such being clearly the intention of the
testator. Let me not be supposed to quote this case, for
the purpose of saying, that any words, to be found in
this will of Mr. Pearce, are half so strong as the words
used in the case of Doe v. Wood. I only quote it to
show the principle, that, under circumstances, * advow-
son” in a will will pass the fee.

As little, I presume, can it be contended, (although
this devise of the advowson is found in the same sen-
tence with a devise of “all his lands in Northampton-
shire,” which latter part of the sentence has been held
not tp carry the fee in those lands,) that, therefore,

this
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this devise of the advowson cannot confer the absolute
interest on the devisee. Lord Chief Baron Thompson has
expressly declared the contrary in this very case; for
his Lordship, in delivering the judgment of the Court,
says, *even admitting that the words were sufficient for
passing a fee, as to this part of the devise respecting
the advowson, we are of opinion, that it would not ne-
cessarily follow therefrom that a fee also passed in the
premises for which the present ejectment is brought.”
His Lordship founded himself on the case of Puice v.
The Archbishop of Canterbury (a), in which the Lord
Chancellor said, ¢ that where a man devised his farm
and lands at Royston to Henry Taylor, his heirs and
assigns for ever, and also I give and bequeath to the
said Henry Taylor my farm and manor of Eythorne
Court,” the devisee only took an estate for life in the
latter devise: although, in the same sentence, he took
an estate in fee; and although the two bequests were

united by the words ¢ and also.”
Then it seems to me, that we are to look at the whole

of this case together on the face of the will, and on the
facts admitted by the pleadings. The introductory words
of the will show that the devisor meant to dispose of every
thing, and that whatever he devised, he meant to give
absolutely : ¢ 1, Richard Pearce, do give and dispose of
all my worldly goods it has pleased God to bless me
with as follows.” Now I admit that very strong intro-
ductory words have never been construed by themselves
to carry a fee, and that the importance of thc intro-
ductory clause, as manifesting an intention of complete
and ultimate disposition, has been gradually declining
in our courts: yet both Lord Kenyon and Lord Ellen-
borough admit them to have some weight where the in-
tention of the testator is doubtful, and wherc there are

(a) 14 Ves. 364.
other
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other words in the will to carry the intention into effect.
Lord Eﬂenbwough, in Doe dem. Bates v. Clayton (a), says,
¢ This construction may be considered as in a degree
aided by the introductory words of the will respecting
his world‘y and temporal estate, which are allowed to
have some weight in cases where the intent of the test-
ator is doubtful, and where there are other words in the
will to carry his intent into effect.” And Lord Kenyon
had said, that though such words would not of them-
sclves have carried the fee, yet they will have some effect
in the construction of the subscquent devises.

In Doe, Lessce of Wall, v. Longlands (b), Lord Eil-
lenborough says, “ Very little inference of intention can
be drawn from mere formal words of introduction :
though we certainly find them in some cases called in aid
to show that a man did not mean to die intestate as
to any part of his property:” and his Lordship adds,
what I admit weakens the force of his preceding observ-
ations, ¢ and the making a will at all may also be used
as affording such an inference.”

Ilowcever, I think no man can doubt, that Rickard
Pearce did not mean to die intestate, and that is all the
benefit which I claim for my argument, from these words.
Then he gives © to my son Rickard the perpetual ad-
vowson of Husbands Bosworth, in Liccestershire.” Now,
though in a deed I have admitted that ¢ perpetual”
prefixed will carry ¢ advowson” no further than the word
itself will do, yet, when the expression is used in a will
made by a man ignorant of the law, (thosc words in com-
mon parlance being constantly used to cxpress the ab-
solute interest in the jus patronatis,) it surely may be con-
sidered, as showing the testator’s intention to give cvery
thing he had in this property, and that he contemplated

() 8 East, 141, (4) 14 Easty 370.

per-
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.
a perpetuity, as if he had said, ¢ meaning to dispose of
all my worldly goods, I give the perpctual advowson,
now belonging to me, to my son Rickard, that is, all
that I have in that advowson.” .

The words are, * the perpetual advowson;” that is,
the advowson which is an entire or absolute advowson.

From the will it appears that he was providing for
all his children much more than for their lives: but,
except the South Sca annuities, if he gives only an estate
for life in this advowson and manor of Stanwick, and all
lands in Northamptonshire, (in which latter place it has
been decided the devisee took only for life,) Rickard
the son would then have no provision beyond his life,
as his other brothers and sister have. '

But the strong point of this case, as it strikes me, and
what I cannot answer satisfactorily to my own mind in
any other way than by giving Richard the son this ad-
vowson in fee, is the fact stated in, and admitted by thesc
pleadings. The will in question was made in the year
1795, devising this advowson (as it is contended for life
only) to a man who had been in possession of it five
years before, viz. in 1790, and was deriving cvery benc-
ficial fruit from it, which he could enjoy; and which he
must continue to derive, as long as he lived, unlese he
resigned it, or was promoted to some station incom-
patible with it, which latter cases are the only possible
ones in which he could have even the power of bencfit-
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ing a friend. I cannot conceive it possible that the father )

should devise to him that which he then, and for five
years, had bencficially enjoyced, and which, but for his
own voluntary act, he must continue to cnjoy during
his life; and, therefore, could never excreise his jus
patronatis. 1 cannot conceive that the father could have
intended to devise him nothing at all, or worse than
nothing. Nor can I supposc the father to have acted
upon the remote contingency of his son’s preferment :

remote
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remote to him it was, for (if it existed before this clergy-

man died) it never existed in his father’s life-time. The
son was incumbent five years before the will, and the
father lived*five years after making it, till 1800, and yet

never saw his son any thing but rector of Husbands
Bosworth. But, even if he should vacate on promotion,

the father gave him nothing but what 1 admit to be a
great moral pleasure, that of advancing a friend ; for he
could not sell a turn or avoidance; which turn or avoid-
ance, when he sold it, he knows he should himself im-

mediately create.

But, if he resigned, it is said, he might present; — true,
but then he would gain a loss : for then, to exercise his
right of patronage, he must resign an income of 3007.,
4001, or 500/. a-year, or whatever the amount might
be. If ill-health, or any cause of that nature, should
oblige him to resign, I admit it to be a satisfaction to
present a friend ; but it would not then be a gift of pe-
cuniary value. Whereas if it was an advowson in fee
or perpetual, it was a provision for this gentleman and
his family, by enabling him to carve out a provision for
one of his sons, or, by selling the advowson, which he
wonld then have a right to do; and thus, by giving
hiin an inheritance, putting him on a footing with his

brothers and sister.
Under these circumstapces, I am of opinion Rickard

" Pearce took this advowson in fee under his father’s will ;

and, consequently, that there ought, in my view of the
case, to be judgment for the Detendants.

Darras C. J. [ am of opinion that, by the words in
this will, an estate for life only passes. It is admit-
ted that in a deed this would be clear; nor is it con-
tended, that the addition of “ perpetual” would carry
it further than the word ‘ advowson” only. To this

also the opinions given both in the Exchequer and in
the
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the King’s Bench, dircctly go. What, then, is there
in a will to justify a different construction, and to con-
vert into a fee that which in a decd would be clearly but
‘an estate for life?  In general, the rule of cgustruction
must be the same, unless in the will itself there be found
something to vary it. And this narrows the case to
the consideration of the particular will, and to the effect
of the words to be found in it, kaving reference to the
subject-matter.

And, here, the argument must turn upon the rule
applicable to all cases of this description, viz. the ques-
tion of intention as to be collected from the whole will.
Now, as to the question of intention, the leading rule
laid down in the books is this, that, to carry the inhe-
ritance, the intention must be disclosed, cither by ex-
press words or clear implication. A doubtful intent
will not be sufficient to disinherit the heir at law. 1
am of opinion, that, in this case, a clear intent to
pass an estate of inheritance does not appear; and,
therefore, that, even il the intent were doubtful, such
estate would not pass.  One leading rule to be found
in the books is, that the construction of wills shall he
made according to the rules of the common law in
respect to estates limited or created by deed, unless
there be somcething clearly to be collected from the
will itself, disclosing a different intention.  And this is
stated and frequently referred to as a safe and funda-
mental rule.  1n oune of the reported cascs, it is laid
down in these terms: ¢ The intent which ought to
govern must be a certain and manifest intent, and not
an arbitrary one; it must be according as it appears
upon the will, and according to the known rules of
law ; it is not to be lett to a latitude, and as it may be
guessed at.”

This being premised, I come to the will in question.
And, first, it is agreed, that no aid can be derived from

the
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the generality of the introductory words, for they would
equally apply to lands, and the lands are devised gene-
rally, and in these it is admitted, that the devisee takes
an estate fyr life only. It is, also, admitted that no aid
is to be derived from the probability of the testator not
meaning to die intestate. Generally speaking, this would
more or less apply to every case of partial intestacy;
and, no doubt, in many of such cases, the probability is,
that the effect given to the will is contrary to the intent
of the testator. In the nature of things, a man is gene-
rally glad to give what he means to bestow by express
words, and not (if T may so express it) sullenly to leave
it to the silent operation of the law. If not in a ma-
jority o("wills, vet, certainly in a great number, the con-
struction is contrary to the probable intent. ¢ Most
people,” said Lord Mansfield, ¢ when they give their
land, probably meant to give it absolutely, as they would
give personal property, a horse, or a piece of plate.”
And to this observation, adopting it himself, Lord
Xenyon has more than once expressly referred. On
what special grounds then does this case stand? A dis-
tinction was attempted at the bar, from the nature of
the property itself. An advowson was said to be an in-
corporcal hereditament, differing from land; and cer-
tainly it does, in itself, differ from land; but it does
not differ from land as to the rules of law, by which it
is to pass in a will or in a deed. As to a deed, I have
already said, it stands on the same: footing, and this is
agreed. Now, taken as an incorporeal hereditament,
what is the effect ? It operates as a description of the
thing, not denoting the quantity of interest given, and,
therefore, ranges under the general rule. In Hopewell
v. Ackland, Lord Trevor said, ¢ the word ¢ heredita-
ment’ cannot be taken to denote the measure or quantity
of estate, becausc it has a proper meaning and extends to
annuities, advowsons in gross, &c. which are not com-

prised
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prised by the words lands and tenements.” (¢) And, in
Canning v. Canning (D), it was said by the Master of the
Rolls, that the law was settled in the case of Hopcwell v.
Ackland, that a fee will not pass by the word heregitament.

An advowson, thcrefore, as an incorpereal heredita-
ment, will no more pass the fee by a devise of it as ad-
vowson in a will, than by a grant of it in a deed.
¢ Advowson,” or  perpetual advowson,” apply, there-
fore, as descriptive of the thing devised, not as de.
noting the quantity of interest which the devisee is to
take. And, whether it be in a deed or in a will, there
is no difference whatever ; the terms themselves algne
being considered. The remaining part only is -that
which weighs with my DBrother Puark ; and, without
going in detail into this part of the subject, after what he
has already said, but rcferring to the obscrvations of my
Brothers Park and Richardson, 1 will only say that,
even allowing this view of the subject to be entitled to
weight, still it only involves, as it appears to me, matter of
conjecture more or less doubtful; and, at all events, not
denoting that clear and manifest intent, which, on the
known and admitted principles of law, can alone give
to words in a will a different construction from what
they would receive in a deed. *

The rule, therefore, I think, must prevail, independ-
ently of other grounds, namely, that construction of
wills shall be made according td estates at common law
by deed, unless there be something in the intent of the
will appearing to the contrary. Into this, therefore, the
subject scems to me to resolve itself. And, even if I
could admit it to be in a degrec probable, that the tes-
tatqr might intend to give an estatc in fee, I must
apply the principle, so often applied in cases of this de-
scription, * Voluit sed non dizit ;” and, not having said
s0, I cannot, on any conjecture of my own, say so for

(«) 1 Salk. 239. (3) Moselyy Rep. 242.
him,
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1281.  him. I beg, however, to be considered as not forming
any conjecture as to probability one way or the other,
but as deciding the case, as far as my opinion goes, on
The Bishop of the principles stated, and by which, I think, it ought
LINCOLN. ¢
to be governed.

Pocock

Judgment for the Plaintifls.

July 11.

Coates and Others v. Perry and Others.
A conveyance

by debtors to AT the trial of this cause, before Park J., at the last

trustees, in R R . .
trust to sell, Hereford assizes, a deed of which the following is

and with the 5, ghtract, was tendercd in evidence, stamped with a
ﬁf;f:f;ef" common deed-stamp, and it was contended for the De-
Jirsts debts  fendants, that it should have been stamped with an ad
::Ztte:s:htebm valorem stamp, under the 55 Geo. 3. (a) Park J. was
debts due to  of opinion that the deed was duly stamped, and the
other creditors, jy,1y found a verdict for the Plaintiffs.

ith a result- .
1‘:::; et for By indenture, dated the 24th March, 1820, made

the original  between Ann Preece, widow, Edward, Thomas, Charles,
debtors, does . . . ) ~
not, require an and George I’;.ec('(", of the one part, and Mark Poynt:
ad walorem  Matthews, Benjamin Coates, and Thomas White, creditors
stamp, asupon 45,4 trystees named on behalf of themselves and other

a sale or mort- i . . ,
the creditors of the said Ann, Edward, Thomas, Charles,

gage under

55 Geo. S-B and George Preece, of the other part; after reciting that
¢, 184. y v . - X . i

three Judge« Ann, Edward, Thomas, and George Preece, were indebted

(Dailas C.J. to the said M. P. Matthews, the said B. Coates and the
absente.) said T. Wihitc respectively, in certain sums of money,
making together the sum of 2,220/ 11s. 84d., and to va-
rious other persons, in several sums of money, and had
agrced to assign all their personal estate and effects to
the said M. P. Matthews, B. Coates, and 1. White, in
trust, to pay and satisfy the same in the manner there-
inafter expressed, in consideration of 10s. a-piece, they

(a) co184. sched. part j.

the
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the said A., E., T', and G Preece, granted, bargained,

sold, assigned, transferred, and set over unto the said
M. P. M, B.C.,and T. W, < All that the live stock,
and the crops of corn, grass, hay, straw, hops, :md fruit,
now growing or to grow; implements of husbandry;
household goods, and farniture, plate, linen, and china ;
book and other debts, bonds, notes, bills, and securities ;
and all and singular other the personal estate, property,
and effects of what nature or kind soever or whereso-
ever, of or belonging, or due or owing to them the
said 4., I, T, C., and G. Preece, or any or either of
them,” to hold to them the said M. P. M., B.C,
and 7. ¥, their executors, administrators, and assigns,
wholly and absolutely, as and for their own proper
goods, chattels, and effects; upon trust, that the said
trustees should, without any further consent, authority,
or concurrence of the said Preeces, or their executors or
administrators, immediately upon the execution of the
said deed, or at any time or times thereafter, when and
as they should think fit, sell and dispose of, either by pri-
vate contract or public auction, either together or in sepa-
rate parcels, and at one time or different times, as they
should think best, all and singular the said crops, goods,
and cffects, and get in and reccive the debts and mo-
nies, and other the personal estate and effects therein-
before assigned, and should stand possessed of the
money produced by such sale, and of the personal
estate, upon trust, in the first place, to reimburse them-
selves respectively all expences incurred in preparing
and executing the said deed or relation thereto, and
then in payment and satisfaction of all legal rents, taxes,
and duties, and salaries and wages to clerlgs, servants,
and agents, and also all expenses of the sale of the
trust, and upon trust to pay and satisfy the said sum of
22201 11s. 8d., with interest, after the rate of 5. per
cent. per annum, from the date thereof, and to pay and
apply all the residue of the said monies, in payment and

Vou. 111 E satis-
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&tisfactiot of the severdl other debts and demdnds owing
i)'y the said Preeces to such of his, her, br their re-
spective creditors, or their respective executors, adnii-
nistratogs, partners, or dssigns, rateable and i pio-
portigh to the amount of the debts owing to them
respectively, without any ptiotty or preference of any
one or moie of them to the other or others of them ;
arid after such payment, then, in trust, to pay the sur-
plus to the said Preeces, to and for his and their own
use and bebefit.  Power to the trustees, out of the first
or any other monies which might come to their hands,
10 satisfy any cxecution or extent against the person or
property of the said Preeces.  The deed also contained
the usual power of attorney, to ehable the trustees to
get in the personalty, and a covenant on the part of
the Preetes, to manage, work, and cultivate the lands,
grounds, and premises in their possession or occupation,
in thé best manner, and sow and plant the same with
proper corh, seeds, or grain, which might be deemed
most adviseable for the beuefit of the creditors, for and
upon the trusts expressed in the deed.

Lens Serjeant having, on a former day, obtained a
‘rule nzsz to set aside the verdict, and enter a nonsuit on
the grounds urged at the trial,

Vaughan Scrjt, who'subsequently shewed cause against
the rule, argued, that a stamp, as on a sale, could not
be nccessary, because the deed was not made upon an
actual sale of the property, but only conveyed it to
trustees, for the purposes of sale, and that a mortgage
stamp would be inapplicable ; because, though the con-
veyance was for the payment of the trusiees in the first
instance, yet all the creditors were ultimately to obtain
paynient; so that the deed fell within the exception at
the cnd of the clause, under the word mMomrTGAGE, in
55 Geo. 8. c. 184., Sched. part 1.

Lens,
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Lens; in support of ¥he rule, trged, that the deed
was substantially a transter upon sale, and, therefore,
ought to Irive had an ad valoyem stamp; or, if it was
considered in the natare of a mortgage, that it did not fall
within the exception in the statite, becatise it was for
the benefit of the trastess, and not of the creditors ge-
nerally, who would be left unpaid, if d¥¢ estate upon
sale did not produce sufficient to sutisly the trustecs.

Cur. acke. vult,

And now, /

Park J. delivered the judgment of the Court, —
This case came before the court upon a motion to enter a
nonsuit.  The case was tried before me at the last assizos
for the commty of Flercford, and a verdict was found for
the Plaintiffs, with my approbation.  One of the ues-
tions before me at the assizes was, and the only one
now before the Conrt upon the motion is, whether the
deed under which the Plaintiffs claim the property, was
duly stamped.

This case was argued the other day in the absence of
the Lord Chief Justice; and my Brothers and myself
postponed the giving our opinions at the time of the
argument, not from any doubt we cntertained, but be-
cause a question of the same nature in the same causc,
the parties only being reversed, being depending in the
Court of King’s Bench, we wished to come to the same
conclusion with that Court, I have not heard whether
that cause has been before the Court; and, therefore,
we can no longer delay our judgment.

This question depends on the 35 Geo. 3. ¢. 184,
Sched. part 1., and it is admitted, that, if the deed is to
be considered as a common deed, under the deseription
in the schedule of the statute of “a decd of any kind
whtever, not otharwise charged in this schedule, not

. E 2 expressly

1821,
COATES

.
Petiry.

31



1821.
COATES

PERRY,

CASES v TRINITY TERM

expressly exempted from all stamp duty” (a), it has been
duly stamped. But it is sdid, it must have an ad valorem
stamp, for that this casc is to be brought under the
words in the schedule, “ Conveyance, whether grant,

. disposition, lease, assignment, transfer, release, renunci-

ation of any other kind or description whatsoever, upon {2«
sale of any lands, tenements, rents, annuities, or other
property, rcal or personal, heritable or moveable, or of
any right, title, interest, or claim in, to, out of, or upon
any lands, tenemeuts, rents, snnuities, or other pro-
perty, that is to say, for and in respect of the principal
or only deed, instrument, or writing, whereby the launds
or other things sold shall be granted, leased, assigned,
transferred, released, renounced, or otherwise conveyed
to or vested in the purchaser ov purchasers” But we are
of opinion that the deed in gnestion does not fall under
this section of the act; for the words which I have em-
phatically mentioned, clearly shew this clause to have
been intended to operate upon actual sales between
vendor and vendee. Now, the deed in question is no
sale of the property to Coates and others, it is a deed,
appointing them trustees to sell and to distribute the
produce of the money in the manner therein mentioned ;
und the duty required to be paid in all the cases under
this word conveyance v the statute, is, ¢ when the pur-
chasc or consideration moncy therein or thereupon ca-
pressed shall amount to, &c.,” cvidently shewing that
what was meant by the legislature was an immediate
moncey consideration cupressed. (b))  Now here, ‘Ehe con-
sideration expressed is 10s. ; but, then, it is argued to be
a conveyance (under the word mor/gage in the schedule)
liable to an ad walorem duty, under these words, ¢ any

(a) Sched. part 1. tit. Deed. money is to be truly expressed

(#) And see in Sched. part 1. and set forth in words at length,
tit. Conwveyance, p. 514. of Raith~ in or upon every such principal
by’s edit., the following « Note. or only deed, or instrument of
— The purchase or consideration conveyance.”

convey-
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conveyance of any lands, estate, or property wimtsoever,
in trust, to be sold, or otherwise converted into money,
which shall be intended only as a security, and shall be
redecmable before the sale or other disposal thereof,
either by express stipulation or otherwisc;” and, if the
clause had stopped where the words printed in ztalics
begin, this deed would have fallen within that descrip-
tion: but the clause goes on,  except where such con-
veyance shall be made for the benefit of creditors generally.”
If this decd was so made, then it falls within the ex-
ception, and the stamp imposed upon it was quite suf~
ficient ; we must look at the deed itself, for the purpose
of ascertaining this. [Here the learned Judge read the
trusts of the deed.] Now it is very true, that the primary
object was the payment of the trustees, but there was
also a trust, after they were satisfied, to pay all the
other creditors, with a resulting trust for the original
debtors. The payment of the creditors generally was
therefore in contemplation at the time; that was the
object ; and we therefore think this case falls within the
cxception which I have last read.

To hold the contrary would be a very harsh con-
struction, and woyld very much injure all insolvent
estates, where deeds of this sort are deemed adviseable,
as they would have a double «d wvalorem duty to pay
before any benefit could be derjved to the creditors
from the property; ore, immediately upon the origiflal
conveyance from the debtor, and the other, as soon as
the trustee sold, for the purpose of executing the trust,

when there is no doubt, the ad valorem duty must be

duly paid.

Every deed of this sort has its own peculiar properties,
depending upon the arrangements made in each par-
ticular case. TIlere, undoubtedly, the first object was
the payment of the debts of the trustees; but the ge-
neral object was the payment of the creditors generally;
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1821, and we die therefure of opinion this rule ought to be
C%Tns dischavged.

Pmy, ) Rule discharged.

(IN THE EXCHEQUER CHAMBER.)
July 10. Bretnerroy and Others ©. Wopb,

I i . e o . .
nz:;::g::nin /1 BRALLIM Tlond, the Plaintift below in this canse,
B. R. against camplained of Peler Bretherton. James Whittalker,

;i’:s?:fe;t Thomas Leary, IVidlam Jackson, John Daxron, IWilliam

prietors of a  Juce, Mavy Ribly, Ellen Brejherion, Abraham Dearden,

“coach, for in- gnit Kl abeth Dews deny (the Defendants below) being in
'?;T;;;;:::m the custody, &c. of a plea of trespuss on the case : {For
tiff; a passen-  that, wheyeas before and at the time of committing the
ﬁ:‘;’n :; z:.me grievances thereinafier nest wentioned, the sqid Defend-

negligence in  ants were proprietors of a certain stage-coach, for the
:":;lﬂz:w";"e' carringe and conveyunce aof passepgers for bire fiom
) Jas ;,:r:t, Dy, in the copnty of Lancaster, to Boltrm, in the same
the jury found county, to wit, at, &¢.; and being ‘such proprietars of

:g;’le;i'c:]ght the said stage-coach, the said defendants, to wit, on, &c.,

of the Defend- at, &c., veceived the szud Plaintiff; and the ~aul Plaintiff

2“‘,:“ :“o‘} ’t'}‘le beeame and was an outslde passenger upon thexr said

othertwo;  Stage-coachy to be safely and sccurely carried gnd con-

and judgment veyed thergon fram Bury aforesaid to Bolton s,ﬁ)rcsald,

:Z:;l:;’i for certain hire and reward to the said Defendants in

Onerorin  that behalf; and, by reason thercof, the said Defend-

cam. seacchy ants ought safely and securcly to have conveyed, or

3,‘:,":&%.::3? cguscd to be copveyed, the said Plaintiff on the said

coach from Bury aforesaid ta Bolton aforesaid; yet the

said Defendants, not regarding their duty in this behalf,

pondqcted ang behaveq themselves so carclessly, negli-

gently,
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geatly, and unskxlfullym thtb behulf; that bywd through
;he mere carelessucss, negligence, umkulfu}umﬁ, and de- ——
ault of themselyes and their servants in thag bchalf, the S
said coach, afw;‘wmds, aud whilst the same was carrying ~ Waop,
and conveying the said Plaintiff as aforesaid, and pefore
the arrival thereof at Bolton aforesaid, to wit, on, &c.,
was oversel and overturned, to wit, at, &e., by means
whercof the said Plaintiff, then bejng thereupon, be-
came and was greatly cut, &c. &c.  Secopd count ; and
whereas also heretofore, to wit, on, &c., at, &c., the .
said Defendants being then and there proprietors of a
certain other stage-coach, the said Defendants received
the said Rlaintiff, and the said Plaintiff, at the special
instance and request of the said Defendants, became
and was an outside passenger by the said last-mentioned
stage-coach, to be safely and securely carried and con-
veyed thereby from Bury aforesaid to Bolton aforesaid,
to wit, at, &c., by reason whergof the said Defendants
ought safely and eccurely to have conveyed, or caused to
be conveyed, the said Plaintifl on their said last-men-
tioned conch from By aforesgjd to Bolton aforesuid,
yet the said Defendants again, uot regarding their duty
in this behalf, conducted apd behaved themsglvcs 50
carelessly, negligently, and unskilfully in this behalf; that
by and through the mere carelessness, negligence, yn-
skilfulness, and default of themselves and their servantg
in that behalf, the said last-mentiohed coach afterwards,
and whilst the same was carrying and conveying the
said Plaintiff as such outside passenger as aforgsaid, to
wit, on, &c., was overset and overturned, to wit, at,
&e., by megns whereof the said Plaintiff, then being
thereupon, became and was greatly ent, &c. &c. Plea
not guilty and issue thercon. At the trial at Lancaster,
(Summnicr assjzes, 1820) the jury found on this issue, that
two of the Defepdants below, Mary Ribby apd Ellen
Byretherton, were not guilty of the premises laid to their
. E 4 ‘ ' charge,



56

1321,
v ovn’
‘BRETHERTON
QL.
Woob,

CASES fv TRINITY TERM -

‘ charge, and that the resf of the Defeﬁdants below were

guilty thereof, and assessed the damages at 501 On this
finding, judgment was entered wup.in the Mickqelmas
term following for the Plaintiff below, against the De-
fendants below, who were found gnilty, and for the two

Defendants below, who were found not guilty.
The Defendants below, who were found guilty, hav-
ing brought a writ of error in this court, assigned for
errors, * that although, by the record aforesaid, it ap-
pears that the said Abrakam Wood commenced and pro-
secuted his action in this behalf, and declared therein
against all of them the said Peter, James, Thomas, Wil-
liam Jackson, Jokn, William Lee, Abraham Dearden, and
Llizabeth, jointly with one Mary Ribby and one Ellen
BretHerton : Nevertheless it appears, in and by the said
record, that the verdict was given severally; that is to
say, that the said Mary and Ellen were not guilty of the
premises laid to their charge; and that the said Peter,
James, Thomas, William Jackson, Jokn, William Lee, Abra-
ham Dearden, and LElizabeth, were guilty of the premises
laid to their charge, in manner and form as the said Abra-
ham Wood hath within thereof complained against them ;
and that it appears, in and by the said record, that
‘judgment thereon was given for the said Abrakam Wood
against the said Peter, Jumes, Thomas, William Juckson,
Jokn, William Lece, Abraham Dearden, and Llizabeth
only, and not against the said Mary and Ellen ; but that
judgment thereon was given for the said Mary and
Ellen, against the said Abrakam Wood ; whereas, by the
law of the land, the judgment should have been given,
either to the said Abraham Wood, against all of them,
the said Peter, James, Thomas, William Jackson, Jokn,
William Lee, Mary, Eflen, Abrakam Dearden, and Eli-
zabeth, or for all of them the said Peter, Jumes, Thomas,
William Jackson, Jokn, William Lee, Mary, Ellen, Abra-
ham
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ham Dem'den, and Elizabeth, against the said Abraham’
Wood, &c.” Joinder in error.
. 'The case was argned on a former day.

Littledale, for the Plaintiffs in error. What appears
on the pkadings in this case amounts, substantially, to
the statement of a contract, and, if so, the sction ought
to be subject to all the accidents of an action on a con-

tract. ‘With the addition of a word or two, the present

declaration would form a declaration in assumpsit; for
the expression in consideration, is not necessary, where
a consideration appears. The pleadings' in- Coggs v.
Bernard (a) shew the convertibility of assumpsit and
case in circumstances like the present. The plea there
was, not guilty, but it might, with equal propriety, have
been non assumpsit. If this action, which clearly arises
out of a contract, be permitted to be framed in tort,
the Defendants labour under the following inconveni-
ences.

First, they cannot plead in abatement, and so bring
before the Court all who are jointly liable; the conse-
quence of whicb is, that in an action for contribution,
the Plaintiff must prove his whole case, the record in
the present action not being evidence for him, as it
would be if this action were conceived in assumpsit.
Besides, it would be questionable, whether contribution
could be recovered at all from a joint tort-feazer.
. Merryweather v. Nizan. (b)

Secondly, if this action were brought against three,
one of whom was not a joint proprietor, the other two
could not call him as a witness, whereas if the action
had been assumpsit, such thud party could not have
been joined. -

(4) 2 Ld. Raym. 909 (6) 8 T. R. 186,
Thirdly,

57
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Thirdly, if the case had been reversed, and the Plaips
tiffs in error had sucd the Defendant in. error for his
fare, they must have sued in contract, and have heen
bound by all the'incidents of an action in that shape,
and it seems inconsistent that the rule shonld pat be
mutnal,  Powell v. Layton (a), Weall v. Kiig (3), and
Gregu v. Gregnbank (c), are dircet aythorities in fayour
of the Plaintiffs in crror, to say npthing of the earlier
cases of Boson v. Saudford (@), Dale v. Hall (¢), gnd
others; Buddle v. Wilson (f) points the same way.
Dickon*y. Cliftan (g) and Govett v. Radnidge (h), arg
the only cases agpinst them. But Weall v, King was

“ decided subsequently to Govett v. Radnidge; and Dickon

v, Clifion can scarcely be entitled to much weight, whep
the reporter has made the Caurt doght whether tres-
pass and trover could not be joined. Mitchell v, Tar-
butt (i) is quite distinguishable from the gther cases,
becausc the cipcumstanges were altggether indepepdent
of any contract, and Mux v. Roberts (/) went off on a
defeet in the declaration.

.Mazm;zur for the Defendant in erppr,  The incon-
venicnee with respeet to contributipn does not exist,
hgeppse joint proprictprs of coaches are partners, and
logses sustained by any one of them, on the parfnership
agcount, however occasioned, would, ay between them-
selyes, be the sybject of an action of account or as-
sumpsit, founded upon the partpership rejation. As to
a party who js not partner bejng comprehended in the
action, for the purpose of excluding his testimony, the

[a) 2 N. R, 365. (_/)6.l‘R 369.
(8) 12 East, 452 'g) 2 Wils. 319.
(¢) 2 Marsh. 485. IJ) 3 East, 6a.
(d) Salk. 440.. i) 5 T.R. 649.
(e) 1 Hilsa 381, £) 12 East, 89.

Court
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Capet will not intepd that such a fraud 'will be- ate
tempted. With respect to the proprietors being obliged
to swe in contract, and being subject to all the in-
éidcﬂts of guch a suit, it imposes no_inconvenicnce on
thelm‘,:- because they must necessarily know the various
members of whom their firm. consists, while the pas-
scnger, if compelled to sue in ¢ontract, may nof he
able to gollect those names, except shrqugh the expense
of & plea in gbatement,

To come to the cases, therg seems no regson fur
impugning the authority of Dickon v. €¥ifton, wmerely
hecause the reporter has wyitten tyespass, meaning
probably tréspass on the cuse.  Then Caggs v. Bernard
makes an end pt thig argument, by shewing that a
consideration is not necessary, angl that, therefore, sup-
posing the practice had been in these gasps to declave
indifferently in dort ar assumpsit, it cither should be
cxcluded, it must be agsumpsit. Yoy if the declaration
in that case had been considered as framed in gssumpsit,
it would have becn bad, for want of shewing a con-
sideration.  But wherever the gist of the action is mis-
feasance, though assumpsis may be resorted to, case is
the more proper remedy.  Keflway, 160. 4, Jn Bosau
v. Sandford, the enwy was super se suyscepst, The de-
claration was, therefore, clearly in contract; and it ﬁpq
pears, from the other reports of this case, that it was
decided mainly upon this distinction. (¢) Mast v. Good-
son (b) is in favour of the Defendant in error, and is
an answer to the case of Green v. Greenbank. In Comp-
ton v. Richards (c), the gist of the action was held to
be tort, though arising out of a contract. It is as-
sumed, en the other side, that a contract exists herc;

(@) 1 Showers 104.; 3 Mod. (8) 3 Wils. 348.
320, 30— 3 Levinz, 351. {¢) 1 Price, 27.

but
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1821, but that is not necessarily the case. If a pliu':é in a
Ne===" " coach is vacant, a party may insist-on being carried, but
BRETHERTON . - o
. if he were overturned, he might not be able to sue in
Woon.  gssumpsit. Brown v, Dizon (a) is in favour of the De-

fendant in error, and recognizes Dickon v. Clifton.
Mitchell v. Tarbuit, it may be admitted, does not apply
to the present case; nor is it in the least affected by
Dale v, Hall. 'Then Govett v. Radnidge is in point,
and that case has since been confirmed. (0) [Richard-
sor J. T argued the case alluded to: the Court said,
on dissectiug the declaration, it appeared to be on the
custom of the realm, and that nothing appeared from
which a contract could be inferred.] Weall v. King was |
decided on a collateral point; it was not true that the
Plaintiff bargained with bot the Defendants, and there-
fore there was a variance between the contract proved
and that declared on. In Buddle v. Wilson there was
a preliminary point which occupicd the attention of the
Court; and in Powell v. Layton, Dickon v. Clzfton was
not adverted to.

. Littledale, in reply, urged, that except Govett v. Rad-
nidge, all the cases cited for the Defendant in error,
were cases of tort, in which there was no element of a

confract.
Cur. adv. vult.

Darras C. J. now delivered the judgment of the
Court,

This comes before us by writ of error brought to re-
verse the judgment of the Court of the King’s Bench.
- The action is an action on the case against the Plain-~
tiffs in error. .

(a) ¥ 7.R. 274 () In the unpublished part of M. ('S,
The
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The declaration stated, that, before and at the time . 1821,
of the grievances complained of, the Plaintiffs in error
BRETHER'TOX .

were proprietors of a certain stage-coach, for the con- o
‘veyance of passengers for hire, from Bury, in the county ~ Woob.
.of Lancaster, 10 Bolton, in the same county, and being

so, that they received the Defendant in ervor, (who was

thic Plaintiff below) and he became an outside passenger,

to 'be safely conveyed thercon from Bury aforcsaid to

Bolton aforcsaid, for hirc and reward, to the said Plain-

tiffs in error in that behalf, and that’b_v reason thereof,

the Plaintiffs in error ought safely to have conveyed, or

caused to be conveyed accordingly, the said Defendant in

error; it then alleges, that not regarding their duty in

this behalf, they so conducted themselves, that, by and

through the carelessness, negligence, unskilfulness, and

default of themsclves and their servants, the said coach’

was overset, by means whereof the Defendant in error

was greatly bruised and wounded, and sustained other

injuries.

To this declaration, the Defendants below pleaded,
that they were not guilty, and issue was thereupon
joined. The record states, that the cause was tried at
the last assizes at Lgncaster, when the jury found that
two of the Defendants were not guilty, and that the
other Defendants were guilty, and assessed the damages
of the Plaintiffs below against them, besides the costs
and charges at 504 On this verdict, the Court of
King’s Bench have given judguent for the Plaintif)
below, that he do recover damages and costs against the
Defendants below, who were so found guilty, and that
the two for whom a verdict of not guilty was given,
go without day.

The matter for our decision is, whether this judg-

ment be erroneous. On the part of the Plaintiffs in
error,
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évor, it Was contended, that the statetient of thé ease
in the declaration amounts to a contract, and that being
§0; all the rules which relate to actions foonded oh cons
tyacts niust govern, and that it is a rile: of law that

‘such actions are joint, and must be maintafned tiginst

all the Defendantd named in, the declaration, or fail 4l-
togethér. If it werc true, that the present action is
founded 6n a contract, so that, ‘to support it, a contract
between the parties to it must have been proved, the ob-
jection would deseeve conmsideration. But we are of
opinion, that this action is not so founded, and that, on
the trial, it could not have been necessary to shew that
there was any contract, and therefore that the objection
fails. ‘

This action is on the case against a common carrier,

‘upon whom a duty is imposed by the custom of the

realm, or in other words, by the common law, to carry
and convey their goods or passengers safely and securely,
so that, by their negligence or default, no injury or da-
mage happen. A breach of this duty is a breach of the
law, and for this breach an action lies, founded on the
common law, which action wants not the aid of a con-
tract to support it.

« It appears, by the different books of entries (a), that
this form of action is of very ancient use.

Nor is it material, whether 10dress might or might
not have been had in ah action of assumpsit ; that must
depend on circumstances of which this Court has no
knowledge; but, whether an action of assumpsit might
or might not have been maintained, stiil this action on
the case may be maintained. The action of assumpsit,
as applied to cases of this kind, is of modern use. The

(a) Brownlow Redivivus 11, Clift. 38,39  Mod. Ent. 145.
Herne, 76. :

action
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dction on the cusé is as e'nly as the existefice of the
custom ot cotnnioft law as to common carriérs,

If the detion be tiot founded on a contract, but oh a
breach of duty depetiding on the common faw, 6ii a tort
or misfeasatite, it cannot be contended; that the judg-
ment is erroreous; for; from the nature of the case nd
the form of the action, it is several and not joint; and
may be maintained against some otily of thdse againist
whont it is brought.

In this view of the subject, the authorities principally
relied upon by the Plaintiffs in error have no appli-
cation,

The cases of Powell v. Layton and Maz v. Ioberts
were decided by the same Judges: they are in no re-
spect like the casc now before us. Each of thesc cases
is an action agaiust owners of a ship, not stated to be
a general ship carrying the goods of all who choose to
send them ; but it is stated as a particular employment
in each case. In the first of these cases, Powell v. Lay-
lon, the declaration is, that the Plaintiff, at the special
instance and request of the Defendants, had caused
goods to be delivered to them, to be carried, conveyed,
&c. Now it is obvious, that this was a case founded
on a particular contract; therefore, said the Court, the
Defendant’s plea in abatement, that the Defendant,
Layton, had a partner jointly interested, to whom the
goods were delivered, as well as to him, the Defendant,
is good, and this person ought to have been joined.

In Max v. Roberts, which was before the same Judges,
the point in the cause was decided on the same princi-
ple, although the question avose in a different shape.
There, the declaration stated, that the Defendants were
owners of a ship, and that the Plaintiff delivered to them
his goods to be carried, &c.  On the trial, the Plaintiff
failed in proving, that the Defendant, Roberls; and the

eight
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an

“ 1821, ejght other Defendants, were part owners; by his ‘evi-

:;‘T‘BMH dence he affected the eight only; the same Judges.who

- decided Powell v. Laylon, held, that the owmgrs had no

‘Woob.  duty imposed on them, but what arose by ¢ contract; and
*%adhered to the decision in Powell v. La_yttm. -

In the present casc, a duty was imposed on the De-
fendants which did not arise by the contract, but by
the custom or common law of Englard.

It is not material, therefore, to contrast the “decision
in these cases, of Powcll v. Layton and Max v. Roberts,
with the decision of the Court of King's Bench in the
earlier case of Govetf v. Raduidge, because this case
differs from them. If these cases become opposed
to each other, it must remain to be decided hercafter
which of them is right, if they differ. At present, it is
sufficient to say, that this action is founded on a nisfea-
sance, and that the declaration is framed accordingly ;
and therefore, that the verdict and judgment given
against some of the Defendants is not erroncous, and
ought to be affirmed.

Judgment affirmed.
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IN THE EXCHEQUER CHAMBER.
Dk Taster v. Rucker and Others. July 10.

(In Error.)

"I"HE Plaintiff assigned for error, first, the insuffi- Error was as.

ciency of the declaration; secondly, that, by the :xngl:\::moer; .
record, it appears, that, in the warrant of attorney filed one of the
and remaining of record in the court below, to warrant E“:’i’;ﬁﬁl’e'
George Tomlinson to be attorney for Martin Albert warrant of at-

Rucker, Jokn Ernest Frederick Westphalen, and Jokn “l’med!” at;d
o . . . . . . also on the
Christoph Frederick Rist, against Firmin de Tastet, in ofaission of any

the plea aforcsaid, the said Jokn Christoph Frederick Rist entry of ver-

. . - , dict and judg-
is described by the name of Jokn Christoph Rist, and not __ - upon an

by the name of Jokn Christoph Fredericl: Rist. issue joined on
Thirdly, That, by the record, it appcars that there is :f}f'le;‘ gt é‘;‘;n

no warrant of attorney filed or remaining of record in peyg, that there
the said court of; &c., between the partics aforesdid, to was nothing in
warrant George Tomlinson to be attorney for the said :i}:;f::tdo?::;
M AR, J E F W, and J. C. F. R., againsi the leave to amend
said . de T. t}fe tra;:scrifwt

Fourthly, That, by the record aforcsaid, it appears, :;,::_t °se
that, in the warrant of attorney filed, remaining of re-
cord in the court below, between the parties aforesaid,
to warrant James Lowe to be attorncy for the said F.
de T., at the suit of the said M. 4. R., J.E. F. W.,
and J. C. F. R., in the plea aforesaid, the said J. C.
F. R. is described by the name of J. C. R., and not by
the name of J. C. F. R.

Fifthly, That, by the record aforesaid, it appears,
that there is no warrant of attorney filed or remaining of
record in the said court of, &c. between the parties afore-

Vou. I1L *F said,

1
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said, to warrant the said Charles L., to be attorney for
the said F. de T', at the suit of the said M. 4. R.,
JoE. F W, and J. C. I. I.

Sixthly, That, by the record aforesaid, it appears, that

there were two issues joined between the said M. 4. R.,

JEE W, md J.COF R, and the said F.de T. ;
but that the jury, who were summoned to try those
1ssuesy, found u verdiet for the said M. A. R., J. L.
F. W.and J. C. F. R. on onc of those issues only, but
did not find a verdict for the said M. 4. R., J. E. F. T,
and J. (. F. R, or for the said I de 7, on the other
of the said issucs.

At a former day i this term, Poflock F. had obtained
leave to amend the transeript of the record, as to the
last ervor assigned, aud had subsequently amended the
nisi praus vecord and judgment roll, by an application
in the court below.

Littledale, for the Plaintifl’ in error, now applied to
have this rule to amend the transeript discharged quia
smprovidé emanavil.  ‘The proper course would have
been, first, to obtain a rale in K. B. to amend the
postea ; and, afterwards, the judgment : whereas the
‘rule here was to amend the transeript, before any alter-
ation in the judgment in K. B, "This court has no power
to make such a prospective order.

TFinding the Court *against him upon this point, he
cited many cases from 1 Rofl. Abr. 289., and 3 I'iner
Abr. 292. Com. Dig. tit. Amendment, in which Tjudgmems
had been reversed for the first canse assigned. These
were all antecedent to the statates of jeofails («), or did
not appear to have been after verdict; but he contended,
that though the want of a warrant of attorney was cured
after verdiet, yet, that here a warrant of attorney was

() 32 H. 8. . 20. 18 Llz ¢ 14,
~ Iy
certified,
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certified, varying from the name of the party on the
record ; and that a bad warrant, like a bad original,
remained as before the statutes. He also referred to
several modern cases upon misnomer and variance (a),
not, however, distinctly applying to warrants of attorney.
And he urged, that, as warrants of attorney may be filed
at any time before tinal judgment, the Defendant be-
low had no opportunity of pleading in abatement, or of

making any application to the Court on the ground of
the variance.

Pollock F., contrd, contended, that this must be taken
to be no warrant, as between these parties, in which
case the omission was cured by the statutes, as it was
4 misnomer in some part of the record, but whether in
the warrant of attorney or in the pleading, the Court
had no means of judging.

The Court said there was nothing in the objection,
and affirmed the judgment. (0)

L4

(«) Corbett v. Batesy, 3 T.R. (4) The Reporters are in-
660. Shadgeit v. Glipson, 8 Easty debted to a gentleman at the bar
328.  Delanoy v. Cannony, 10 for the note of this cases
Easty 328. Dring v. Dickenson,
11 East, 225. ‘

F ¢
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CASES

ARGUED Axp DETERMINED

IN THE

Court of COMMON PLEAS,

AND

OTHER COURTS,

IN

Michaeclmas Termn,
In the Second Year of the Reign of Grorce IV.

MEMORANDA.

In consequence of the demise of the Queen in the
last vacation, Henry Brougkam, Esquire, and Thomas
Denman, Esquire, of Lincoln’s Inn, Barristers at Law,
who had filled the offices of Attorney and Solicitor-
general to her Majesty, in this term, resumed their seats
without the bar.

In vacation after Mickaelmas term, William Elias
Taunton, Esquire, Christopher Puller, Lsquire, Lancelot
Shadwell, Esquire, William George Adam, Esquire, and
Edward Burtenshaw Sugden, Esquire, all of Lincoln’s Inn,
Barristers at law, were respectivelyappointed his Majesty’s
counsel, and took their seats within the bar accordingly.

Shortly after the end of this term, at his house in
Russel Square, died Sir James Mangfield, Knt., formerly
Lord Chief Justice of the Court of Common Pleas, *

Fs

1821.

»
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1821. *
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Nov. 4. WiLriaMs v. SAwvER, Esq. .

Held, that an '_[' RESPASS against the late sheriff- of Berks, for
2%;:'5‘;’: ttab" taking the 1’fqintiﬁ' ’s goods and farming stock.
27.1819, and Plea, general issue. At the trial, before 4bbott €. J.. at
stamped with - the |a5¢ aysizes for Abingdon, it appeared, that the De-

a 20s. stam .
between ,,.m{ﬂ fendant levied and sold the goods as the goods of Jokn

lord and ten-  Palmer, under g fieri facias against hjm, shortly after the
;:;(’ﬂg:zt e 95th January, 1820. The farm was let by the Plaintiff
should have  to Palmer, in July, 1817, by a memorandum of agreement

immediate ) unstamped paper, under which he held the farm, till
possession, : . . .
(except as  October, 1819, when, the rent being considerably in

was mention- arrear; he entered indo an sgreement with his landlord,

T:&:f;?:;’_ dated 27th October, 1819, by which he agreed to give

mises, which  up to his landlord (the Blaintiff') the immediate posscs-
had been occu- sjon of the farm, lands, and premises, &ec. (except as

.fe';f,,'iy_ff,’i was mentioned.) Jy gopsidesption whereof, his land-
term, the land- Jord agreed with him, to take the whole of his stock
::i::c;:lfnd of hay (except onc rick) at a valustion, and 40 make
the tenant to_ @ compensation for the {allows, which the said landlord
:‘}‘l’:dh::'l:‘; ';:lff or his on-coming tenant should enter upon immediatcly ;
the stable, the 21l taxes, highways, duties, and outgoings, in respect of

barns, and an  the said farm to be paid and performed by the tenant, up

’g‘_’::m‘:m 4 to the 10th of October preceding. The said tenant to

to have the  have liberty to held over and enjoy half the house, half

joint use of the . an . .
ard with the the stable, and the barns; and to have the joint use of

landlord or on- the yard with the landlord, or his coming-on tenant,
q«l),rl;i‘ng te:ant, and also the inclosed ground, called, &e. and the cow-
tillthe 25th J4- pens therein, up to the 25th day of Junuary ensuing,

nuary follow-
ing, without
rent, &c. was properly rejected in evidence, on the ground that it operated as a sur-
render of the tertt, and therefore required a deed stamp, under 55 Geo. 3. ¢. 184.
sched, part 1.

without
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without paying any rent or taxes for or on account of 1821,
the same. (Signed by the parties, and witnessed.) ‘m
This agreement was stamped with a 20s. stamp, when v.
produced in evidence by the Plaintiff. The counsel for SAwyza.
the Defendant objected to its admissibility, on the ground
that it operated as a surrender of the tern), and there-
fore required a deed stamp. (¢) Abbott C. J. divected a
nonsuit on this ground, but gave the Plaiptiff leave tp

move.  Accordingly, \

_ Bosanguet Serjt. now moved to set aside the nonsuit
and have a new trial, on the ground that this was merely
an agreement to surrender a part of the premises, and,
therefore, possession of a part only being given, could
not operate as a surrender of a whole term.

But zhe Court were unanimously of opinion, that the
instrument operated as a surrender of the term, and

Bosanquet took nothing by his motion.
Rule refused.

{a) The amount of which is 3/, 155, by 55 Geo. 3. ¢. 184. sched.
part 1.
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1821, .
w

Nov. 13»  SEVERN and Others w. 'OLI'VE and Othersi Di-
rectors of the ImpERIAL Insurance Company ;

Same v. SLADE and Others, Ditto.

Same v. WiLson and Others, Directors of the
Paenix Insurance Company ; ,

Same ». Suum and Others, Ditto.

The experse T"HE Plaintiffs had insured a sugar-house, in four
:i:e’:f;'l';m“ several policies,” at the offices of which the Defend-
made for the ants were directors, and, the sugar-housc having been
}’;‘;’;ﬂ: :5;‘_‘{' burnt down, brought four actions on thes¢ policies. The
denceona  actions were all.at issue in Hilary term, 1820; the

point indis-  gecond, third, and fourth were set down for trial at the

f;:;:;;cw!;zn’ sittings afler that term, but not the first, upon two of

isnot allowed the pleas in which there were demurrers. The second
on taxationof cpy50 was tried at those sittings, and a verdict obtained

costs, o e ) . . .
Nor are  for the Plaintiff' ; a rule nisé for a new trial in this cause

scientific and  was obtained in aster term, but suspended from time
fv?;e;?:'n:}_ to time, till one of the other causes.shounld also have
lowed any  been tried, and the result of certain proposed experi-
compensation
for loss of
time, unless they be medical men.
Two actions against one insurance company, and two against another, on the same
loss, were at issue in Hilary term, 1820 : the second, shird, and fourth were set down
for trial, at the sittings after that term ; but not the first, upon two of the pleas in
which there were demurrers. The second cause was tried at those sittings, and a
verdict was found for the Plaintiff. A rule nisi for a new trial in this cause was ob~
tained in Easter term ; but suspended from time to time, till one of the other
canses should also have been tried, and the result of certain proposed experiments
toyching the point in dispute be made known. At the sittings after Michaelmas
term, 1820, the first, third, and fourth causes were set down for trial; and the third,
which then stood first in the paper, was tried, on which a verdict was found for the
Plaintiff: Held, that the costs were rightly apportioned by the prothonotary, half to
be Paid by one company, and half by the other.

. meRts
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ments affecting the point in dispute be made known. At
the sittings after Michaelmas term, 1820, the first, third,
and f(}urth causes were set down for trial, and stood in
the following order. Severr v. Wilson, Severn v. Shum,
Severn v. Olive ; and Severn v. Wilson was tried.

The defence being that the Plaintiff had, without the
knowledge of the Defendants, used, in the boiling of
sugar, a newly invented process more dangerous than
the old one; a great number of expensive experiments

were made by both parties, to ascertain the effects of

this process, which consisted in the employment of oil,
heated to an extraordinary temperature, and many sci-
entific and profegsional men of eminence, among others,
a lecturer at the university of Glasgow, were called, to
give their opinions as to the safety or danger of the pro-
cess, and the result of the experiments. . These opinions
were contradictory. The jury found a verdict for the
Plaintiffs.

The prothonotary, in taxing costs, having allowed
various sums for the money laid out in experiments,
and for the time of the scientific and professional men
employed in making them, and called as witnesses, and
having apportioned the costs, half to be paid by the
Pheeniz and half by the Imperial office,

Hullock Serjt., for the Defendant Olive, on a former
day, obtained a rule, calling on the Plaintiffs to shew
cause why the prothonotary should not review his tax-
ation, on the ground that these sums ought not to have
been allowed; and that, as only three causes were set

down for trial at the same sittings, the apportionment

" of the costs to the Imperial office ought to have been
one third instead of one half,

Lens, Vaughan, and Taddy Serjts. now shewed cause
against the rule, and urged, that expenses incurred in
furlushmg evidence on a matter of opinion (more espe-

cially
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cially in such a case as this, where virtually such matter
was the point inissue) could not be distinguished in prin-
ciple from expenses incurred in furnishing evidegce on
a matter of fact; expenses which were always allowed
in costs; that the process of beiling sugar, by the appli-
cation of heated oil, being a new discovery, it was impos-
sible for the most scientific witnesses to speak on the sub-
Jeet, without having had recourse to actual experiment ;
so that the results of these experiments were a necessary
part of the cvidence adduced ; that with regard to the
allowance for the time of scientific and professional wit-
nesses, thongh it was certain that witnesses in general
were entitled to no compensation. for_ loss of time, yet
there was an exception in behalf of medical men and
attornies ; within the spirit of whiéh'exce‘ption, profes-
sional men of science, at least, must be considered to
fall, the real ground of exception being the Iucrative
application of scientific acquirement. Lastly, with re-
gard to the apportionment, that the two offices baving
had the mutual benefit of the experiments, ought
equally to sharce the expenses.

Hullock Serjt, in support of the rule. There is no
“istance in which an allowance has been made for ex-
periments, or for any expcnses which have merely con-
tributed to the groundwork of an opinion. Witnesses
have no allowance for making a view; and in actiops
toyching the working of mines, scientific men, brought
from great distances, for the purpose of taking plang’
and rendering thcmsel.‘es otherwise competent to pro-
gounce an opinion, have no allowance for their prepa-
ratory cxpenses.  As well might the Defendants be
chargéél for the expense of entering and maintaining
a man at the university, in order to render him compe-
tept to decide in matters of science, as for these prc-f
pa}story experiments. If the process 'was ncw, the

Plaintiffs
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Plaintiffs ought to have known the effects of it befare  1421.
they ventured to use it; if they knew the effects, the
experjments were superfluons. As to the allowance for o,
time, it is difficult to say why physicigns should hgve  OWVEH
such an allowance, ingsmuch as they cannot sue far
tees, But at all gvents, the exceptiop has egtended
no further. Moor v, Adam (a), Willis v. Peckham. (b)

‘Fhe apportionment ought to depend on the'state of
the causcs when they went down te trial; there werg
then oply three on the lisg; gud the Coyrt ¢annot gon-
nect what pussed at a subsequent, with what passed a3t
a farmer, sitting.

The Court directed, that the prothonotary should "re-
view his taxation, on the ground that no alloyn;aqéq
ought ta be made for the expense of experimenty, nor
for the time of scienfific witnesses, unless they were
medica] men, such as physicians or sprgeuns, and re:
ferred 1o the cases of Moor v. Adam and Fillis v, Peck-
ham, as conclusive, that compensation for loss of time
coyld not, in this cgse, be allowed to others.

Rule absolute.

(a) 5 M. &S, 156. (%) Aptey ). 515,

GiLMAN 2. ELTON. Now. 13,

TROVER for bombazeens. At the trial, before Goods of the

Dallas C. J., (adjourned sittings after Trinity term Principal in
. T : the hands of
last,) a verdict was f"oumi for- the Plaintiff;, damages pis factor can-
‘ not be dis-
trained by the landlord of the factor’s premises for arrears of .rent due to him from
the factor.

1964,
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1961., subject to the opinion of the Court, on the fol-
lowing case.

The Plaintiff, who is 2 bombazeen manufacturer at
Norwich, had been in the habit of sending parcels of
goods for sale, upon commission, to T%omas Milne, (now
deceased,) who was a factor and broker, and also traded
on his- own account. On the 16th February and 5th
March, 1819, the goods in question were sent, packed
in bales, and marked 1. G. (the Plaintiff’s initials) to
Milne, to be by him, as factor of the Plaintiff, sold for
the account of the Plaintiff, in the usual course of their
business, and were received by Milne on the 10th Marck,
at his ware-room and counting-house, which he rented
of the Defendant, in Walbrook, London, as a yearly
tenant. On the 6th Marck, 1819, the Plaintiff drew a
bill of exchange of that date on Milne for 2001, on ac-
count, which bill Milne accepted, and returned to the
Plaintiff, who afterwards cashed the same with his
bankers at Norwick, and the bill, after the death of
Milne, was duly presented by the said bankers’ agents
in London for payment, at the late ware-room and
counting-house of Milne, and returned not paid. On
the 16th April, 1819, Milne died, the goods then re-
I;mining unsold in the ware-room. On the following
day, the Defendant distrained them for 937, his arrears
of rent due from Milne for the ware-room and counting-
house. On the 24th of the same month, a formal de-
mand of the goods was made on behalf of the Plaintiff
upon the Defendant, who thereupon refused to deliver
them, alleging, as a reason for his refusal, that he de-
tained them under the said distress.

The question for the opinion of the Court is, whe-
ther, under the circumstances #bove stated, the Plaintiff
is entitled to recover. If the Court should be of that
opinion, the verdict is to stand, but if of a contrary
opinion, & verdict is to be entered for the Defendant.

Marshall
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Marshall Serjt., for the Plaintiff. This is a case of
great importance, considering the extensive interests
which will be affected by the decision; but, as there is
no case in point, it must be determined on principle;
and, on principle, the Plaintiff contends, that goods in
the hands of a factor are not liable to distress for rent
due from the factor. Generally speaking, the landlord
is entitled to distrain for rent arrear, whatever chattels
he finds on the land demised; but there are exceptions
to this rnle; and the case of a factor falls within an ex-
ception which has been clearly laid down in favour of
trade and commerce. Thus, goods exposed to sale in
a market arc excrapt from distress (a); a horse in a
smith’s shop ; cloth at a tailor’s, &c. (0); goods in the
hands of a carrier, whether private or public; Gisbourn
v. Hurst (c) ; and the same principle is deducible
trom Trassell v. Morris (d), and Simpson v. Hartopp. (¢)
The exemption of goods in the hands of a factor is ex-
pressly stated in the argument, in Francis v. Wyatt (f),
and not denied by Blackstone, the opposite counsel, nor
by the Court. If such goods were liable to seizure, the
consequences to trade in gencral must be extensively
pernicious. Putcrson v. Tash (g) and Newsom v. Thorn-
ton (h), shew, that the factor is only a servant, and can=
not pledge the goods of his principal.

Lawes Serjt., for the Defendant. These goods were
placed in the hands of Milne, rather as a security than
as with a factor for sale, Milne having accepted a bill on
account ; but, supposing him to have been employed as

(a) t Roll..Ab.668. ph11.  (d) Nog. 19,

Co. Lit. 47. a. {¢) Willesy 5124y cited in Gor-
(8) Co. Lit. 47. a. 1 Rolﬁ ton v. Falknery 4 T. R. 568.

Ab. 668. pl. 1. Com. Dig. {f) 3 Burr. 1503.

Distr. C. ’ (g) Ser. 1178,
(c) Salk. a50. . (#) 6 Easty 1y,

a factor,

7
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a factor, the goods are not exempt from the De-
fendant’s distress, who, as landlord, is entitled to
take all he finds (), unless particularly protected or
exempted. (b)) The exceptions in favour of trade ure
confined to cases where something is to be wrought
on the thing deposited, (as in the case of clothes
left with a tailor to be made up, or with a fuller to be
fulled); and cases where the publicity of the deposit
enables the landlord at once to presume, that the
goods do not belong to his tenant; as goods placed
in a fair to be sold, or horses put up at an inn. The
tailor may be compelled to work on the cloth (¢), and
the innkecper to receive the guest; there is not,
necessarily, any compact between them and their em-
ployers; their offices are necessary; but the business
of a factor is neither public nor absolutely necessary; it
is matter of private compact. The landlord has no
reason for suspecting that the goods which he secs at
the factor’s do not belong to his tenant ; and the manu-
facturer, instead of depositing them there, might journey
to London, and superintend the sale himself, or scll them
where they were manufactured. The rights of the
landlord have always been protected and favoured by
the law. It would be most inconvenient to him, if the
existing exceptions were extended to the case of factors.
Such a decision would subject him to repeated frauds or
repeated actions of tréspass, The dictum in Francis v.
Wyatt, having fallen only from counsel in the course of
argument, is entitled to no weight as authority ; and it
is entirely omitted in Blackstone’s reports. The decision
turned on the ground that there was a private compact,
and is therefore in favour of the Defendant. No case
can be found in which goods in the hands of a factot

{a) 2 Blackst. Comment. 7. (b) Co. Lit. 4%. a.
Com. Dig. Distr.B. 1, (c) 22 Ed. 4. 49.

have
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have been held to be exempted ; but cattle sent to agist~
ment have been hcld liable. Com. Dig. Distr. B. L.
Fowkes v, Joyce. (a) ‘

Marshall, in veply, urged, that the case of Rede v.

Burley (b), proved, that the exemption was not limited,

by the publicity of the deposit, and Gisbotrn v Hurst,
that it cxtended to other objécts besides those which
were to be wrought on in the hands of the bailee.

-Dacras C. J.  The general right of landlords to dis~
train is clearly protected in point of law; and I agree,
that whatever is found upon the premiscs is primd fucie
taken as belonging to he tenant; the rule grows out of
the relation of landlord and tenant, and out of the
nature of the thing itself; for all such rules are of
simple origin. But rules which arc of simple origin, if
very general, become in time, and from change of cir~
camstances, inconvenient, and thence, subject to cx-
ceptions, - Exceptions to this general right of distress
arose at a very early period, and have ever since been
recognised by the Courts. The -question,: therefore, is,
whether the present case comes under the general rule,
or falls within onc of the exceptions; and it will bg
necessary, first to advert to what is the foundation of
the landlord’s gencral right to dlstram ; the rlght to
distrain the woods of one man on the premises of an-
other, not being of natural origin, but of artificial con-
trivance. Ashurst J.,, in Gorton v. Falkner (c), lays it
down thus: ¢ The foundation of this principle is, that,
as the landlord is supposed to give credit to a visible

stock on the premises, he ought to have recourse to’

{a) 2 Pent. s0. ' (c) 4 T, R. 568.
(%) Cro. Elizs 396. '

every
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every thing which he finds there.” And in another
place, ¢ The right of landlords to distrain the property
of a third person, for rent due'from their own tenants,
is founded on reasons of public convenience, and calcu-
lated for the preventing of fraud” (a); (fraud by which
the tenant would be enabled to protect his property, if
such a rule did not exist ;) ¢ and the exceptions out of
the general rule are ‘all of them tending to the benefit
of trade and commerce, and general advantage.” The,
rule was evidently founded, not on natural, but artificial
arrangements. It was a rule to prevent a particular
species of inconvenience which would otherwise have
arisen. But as it was found that this rule, when uni-
versally enforced, created another kind of inconvenience,
extensive in its nature, exceptions were necessarily intro-
duced. In like manner, therefore, and on the same prin-
ciple of public convenience, a rule has been adopted in

favour of trade and commerce; and, as the landlord is
‘protected under the general right of distraining, so goods
of a certain description, and in certain- situations, are

protected, in favour -of trade and commerce. The
question is, whether this case, duly considered, falls
within the latter exception or the general right, The
exception has been clearly laid down: ¢ Godds delivered
to any person exercising a public trade or employment,
to be carried, wrought, or managed in the way of his
trade or employ, are, for that' time, under a legal pro-
tection, and privileged from distress for rent.” (b) ** Ma-
terials sent to a weaver, or cloth to a tailor to be made
up, are prmleged for the sake of trade and commerce,
which could not. bé carried on, if such things, under
tHese circumstances, could be distrained for rent due

* {a) Per A:bur:t drguendo, ‘ (#) anaum v. Hursty Salks
Burr. 1500. vy 250,

S

from
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from the person in whose custody they are” () Blacks
stone, after enumerating similar objects, says, ¢ these are
protected and privileged for the benefit of trade” (&),
and the Court is bound to consider the rule of public
convenience as applicable to trade and comterce. The
facts of this case clearly shew, that the goods were
received in London by the factor in that particular
character; and, on the ground of public convenience, it
has been asked why could not the manufacturer sell the
goods in the place where they were manufactured ?
Perhaps he could do so. But will it be gravely urged,
that the commerce of London should be annihilated, and
persons at a distance compelled to sell on the spot, or
to travel to London, for the purpose of saving their
goods from a distress ? Can this be consistent with pub-
lic benefit or public convenience ? It seems to me, that
all the decided cases are consistent with the public
advantage, and that it would be at once detrimental
to the public, and inconsistent with the cases, if we
were to hold, that goods in the custody of a factor
were liable to seizure in the manner contended for. The
nature of the exception, on the score of necessity or

public convenience, is laid down by Blackstone, in the

argument in Francisv. Wyatt (c): * It is, where it would
be-quite impracticable or highly incommodious to dis-
pose of or manufacture the goods at home.” Would it
not be incommodious to dispose of manufactured goods
at home? The public convenience runs through all the
cascs of exception, and on general principle and analogy,
this question comes within the scope of those decisions.
As to the case of Wyatt v. Francis, (when all the analo-
gies are in favour of the exemption of goods in the
hands of a factor, and there is no decided case at vari-

(@) Willesy 515, (c) & W, Bl a3
(8) 3 Blackst. Com. 8.

Vou IIL G ance
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‘atree with such a position,) it seems to me importaut,

that the assertion in argument, touching the exemption

_of such gouds, was not controverted by the opposing

couhsel or by the Court itsell. I am aware, that in
cases like this, in exceptions turning on nice distinctions,
it is datigerous to lay down a general rule more broadly
than is required ; and (thiough the case does rot seem
distinguishable from that of goods sent to a wharf ar
market, which have been holden to fall within the ex-
ception, on grounds of public convenience,) 1 expressly
confine my present decision to goods in the hands of a
factor. Considering that such goods are exempt from
distress, on the general grounds before stated, I think
the Plaintiff, in the present case, is entitled to recover.

" Parxk J. The circumstance that this is a case of
novelty and importance will excuse me for saying a
word, aRter the very luminous judgment of my Lord
Chief Justice. The general rule as to a landlord’s right
to distrain is perfectly clear and well understood ; but
Lord Coke says there are five exceptions to this rule,
which exceptions Willes C. J. recognizes in Simpson v.
Hartop, and states whieh of them are sub modo, and
which absolute. Therefore, though the general rule be
old, the exceptions are themselves as old.

The instances mentioned under the exception as to
trade, in Lord Coke, are not put as limiting or compre-
hending the whole exception, but merely by way of

" illustration. The principle of the exception is admirably

put by Lord Holt in Salkeld (a), and his language shews

that the exception was not established for the benefit of

the individusl, but of trade in general; he extends it to
goods to be cartied, wrought, or managed ; and are not

| (8) aso

goods
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goods placed in the hands of a factor t6 be maringed ?
— this case falls strictly within his definition. THe ¢dse
i Cro. Elit. (4) is also strong to shew that it is the
trade which is fiivoured, not the individual. But it higs
beent asked, why the iHanufuttarer doés not hitself
travel to London ? Tt would be impossible fot him to do
so, cotisistently with his interests; and the trade of a
factor is as well known as any thal is carried on. The
casc of cattle at aglstriient may be 1aid 6iit of cofisider-
ation } and the quéstion is, whether this does not eomie
within the exception inn favour of trade and tomimetce :
I think that it dots.

Burrovair J.  This tase is to be decided on priit-
ciple, and on the prineiple of all the decislons. From
the earliest times, these exceptions to the getieral right
of the landlord to distraih, have existed ; the {liestion
therefore is, whether this tasc falls within the prig-
eiple of the exeeption in favoiir of trade. In itohe
of the cascs ha® that principle been put, as if in
favour of any particular trade, but fot the advéntdge
of trade in general. No one ean read the casé of Franeis
v. Wyatt in Burroi, without 3éeing that the case of a
factor falls within the principles thete laid dowti; and it
is not surprising, that' positions contained in thie réport
in Burrow, should net appear ift the repert of the saire
case in Blackstone. Lecause it is well kneéwn, that Binek-
stone’s reports were published from his wianuderipte after
his death. The trade of a factor hds indeed inereused
since the time at which that case was argued ; but com-

merce in geﬁer#?' i@ the business of London and the

country, could not be carried on without it. The trade
"of a factor ix as well known as-any other. ~ »

(a) Redev Burley.

G Ric#aRrn-
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Ricuarpson J. The right of the landlord to distrain
is general ; but there are several exceptions to this right,
independently of modifications by statute, which do not
affect the present question. At common law, there has
always been this exception, (which applies to the present
case,) that goods put into the hands of a trader, to be
wrought, manufactured, or managed, arc protected and
privileged from distress. It has been contended, that
this is only the case where they are to undergo some
alteration in the hands of the trader; but it is not ne-
cessarily so, for a carrier does not operate upon goods,
except to carry them; and the very words of the de-
cision in Gishourn v. Hurst, include carrying or manag-
ing. The advancement of trade equally requires that
goods should be placed in the hands of a factor for sale,
as that they should be placed in the hands of a carrier
for carriage. It may be said, indeed, that the manu-
facturer might carry his own goods; but such an argu-
ment does not shew any great regard for trade. Surely
it is conducive to trade that goods should be sent from
the place where thcy are wrought to the market where
they are sold. Foreign goods must be so sent, when
thewants of the importing country require it; bat, it

" would be highly injurious to trade, if goods so sent for

sale were liable to be distrained for the private debt of
the factor. The instances enuinerated by Lord Cote,
under the exception in favour of trade, are only put
by way of example; and the present case falls clearly
within the principle of the cxception.

. Judgment for the Plaintiff,
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Dok on the Demise of PENWARDEN w. JOHN Nov. F4«
' GiLserT and Another,

"['HIS was an action of ejeotment, brought by Axq- Devise, «As
vius Penwarden, as heir at law of Agnes Hatherly, o ™Y '
. . poral estate

to recover the possession of two tenements, called Brome- and effects, I

kills and Blackhills, in the parish of Pancraswicke in the 8ive and dis-
pose of the

county of Devon, in the possession of the Defendants. ;e in man-
At the trial, before Holroyd J., at Exetcr, at the last ner following :

Lent assizes, a verdict was tuken for the Plaintiff, sub- Iq f:‘;';z ‘::‘?E
ject to the opinion of this Court, upon the following will, 4. ; 1give
which was duly executed, to.pass real estates: :m[lwbe;}ue:}th
. . o M.H. 3L;
I, Agnes Hatherly, do make this my last will and tes- y gives d,,f”-,;’

tament, in manner and form following : First, I resign and bequeath

my soul to God, &c., and as for my temporal estates and ;:n‘gsateﬂ: ™y
55 tene-

effects, 1 give and dispose of the same in manner and ments, and

form folfowing; that is to say, I give and bequeath unto he,‘t':d:;"f“’“ts'
ey . wi eir ap-

Lydia Casely, the sum of 4l,; also I give and bequeath purtenancel,P

unto Mary Hatherly, of the parish of Bridgerule, widow, particularly

S s lee . . those called B,
8l., which, with the last legacy, I order and dircct to __; C; and

be paid by my executor after my decease. Also I give, <l the rest

devise, and bequeath unto Jokn Gilbert, of Pancraswicke *d residue of
foresaid, all my lands, te ‘it nd heredita ts my goods and
aforesaid, all my lands, tenements, a ereditaments, chastels, per-

with their and every of their nppu;tonances, and parti~ sonal agd fes-

tamentary of-
cularly those called and commonly known by the name Focts whats

of Bromehills and Blackhills, situate, lying, and being in ever, I give

Pancraswicke aforesaid, and which were lately the lands :’:‘:hbe‘ﬂ“_:l“‘b
sal

of my deceased husband, William Hatherly ; and all the 7, ¢, whom 1
rest and residue of my goods and chattels, personal make sole exe.

. cutor of this
and testamentary estate and effects whatsoever I give my will;?

and bequéath unto the said Jokn Gilbert, whom I make Held,that J.G,
whole and sole executor of this my last will and testa- :ﬁ:‘} lﬁ:";ﬂ
ment. In witness, &c.” wie* P

G 3 ' In
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In case a life-interest ouly passed to Jokn Gilbert by
the above will, then the verdict- for the Plaintiff, taken
at the assxzes, was 10 stand ; but, if the fee ims:cd under
that will, then it was admitted that the Defendants were
in the'lawful ppssession of the property, and a verdict
was to be entered for them.

Joganguet Serjt., ior the Plamtlﬂ‘ The Defendant
too ‘only an estate tor life. T rom the lauguagc of this
mll it may be mfer;vcd, that the testatux knew the im-
port of technicul terms : rrwe antl bequea{/z arc apphed
to'the leuucles at the benrummb of the will, and to the
beques; of personalty at the end; and devise is ap-
plicd to lh? lands; so that latitude of construction is
here less allowable than in cases where the testator was
ignorant. 'lhe. mtroducto: y clause shews an intention
to leave no Pmpm ty undlsposcd of; but a mere demon-
stratlon of intention in an introductory clause will not
convey an estate, unlcse the intention be afterwards
carried into cffect bl apt words. Doe dem. Sparing v.-
Buc/cner. (@) No words of inheritance are attached to
the dcvxse of lands in the body of the will ; and though
tbe words all my rjcds (which when accompamed with
\cert,am expressxons pointing to the realty, have been
holden tocarry a fee,) Hogan v. Jackson (b), are found in
thg resxduary clause, those words, when alone, mean per-
ac';nal éﬁ'ects. Camficld v. Gilbiert. (c) Here, @ fortiori,
bemc aocompamed by the word tcstammmr;y, and pre-
'ceded by e word begueatlz which the testatrix knew how
to employ scxentlﬁcally, they can only comprehend chat-
“tels; for testamentary effects given to the executor, in
tixe same sentence in which the executor is appomted, are
n;q,h eﬁ'ects as would pass by testament, and-would pass to

(a) 6 T. thﬁlz. (c) 3 Easty 521,
(8 Coavp. W9y
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an execytor. These are onlychattels, sinee, strictly spegk-

i

182]..

mg, a testament is apphed to the bequest of chgttels, D“' denh
a wnll to. the devise of lands. (a) At all events, the Prvwanusié

expressxon all my effects in a reslduary clause., has
only been holden to carry a fee in praperty, of whnch
there has been no previous dlsposntum in the same wnll
Here the lands are exprpss]y gwen in terms whlch con-
vey an estate for hfe ‘and it is a rule, that an estate
which is given in express terms shall not be enlarbed by
implication, unless the implication be essential fo ad-
vance an intention expressed in the will, But,' in this
case, it must be presumed, that the testatrix gave, by
the express clause, all the mtcrest which she intended to
pass in the land. It is not ‘reasonable to suppose- that
she mten;led to give that by the resnduary clause which
she had alreudy given by express terms in «a former
clause. In Smith v. Coffin (), (where lands were held
to pass under the words testamentary estate in the resi-
duary clause, coupled with some ‘general expressions
in the mtroductory part of the will,) there was no pre-
vious disposition of the lands. In that case, too, the
heir at law was provided for by the testator, and the

residuary estate chai‘ged with the payment of debts;
all which circumstances distinguish it from the present.

But that case was never cordially adopted nor acted on
in decision, it carries the doctrine too far, and is not ad-
verted to in other books, and Doe dem. Spearmg v. Buclc-
ner proves, that the words, all the rest, resulué, aml
remainder of my estate and effects, of what nature or Find
soever and wheresoever, do not of necessnty carry the reaI
property, even when a strong intention is expressed
in the introductory clause: to the same effect ls,ﬁhb
v. Buli(c), and Timewell v. Perkins.(d)

(@) Godolph, 4. s. 5. (¢) 12 Mod. 3930
(8) 2 H. Bl, 444. (d) 2 Atk. yoa.

G4 Taddy

e
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Taddy Serjt., for the Defendant.” The Defendant
took a fee. The intention of the testatrix to leave none
of her property undisposed of is quite manifest, from
the whole will taken together; and she has used words

‘sufficient to carry that intention into effect. The ex-

pression in the residuary clause being ¢ personal and
testamentary effects ;” the word festamentary is tautolo-
gous if it does not carry the fee ; but the Court is bound
to give, if possible, an effect to every word; and testa-
ment does not apply exclusively to bequests of chattels,
for the statute of wills employs it as-applicable to devises
of land. As executor also, the defendant must take a
fee, because he is required to, pay the legacies in three
months, and a fee might be necessary to enable him to
do this. Denn dem. Mellor v. Moor. (a) Smith v.
Coffin is ‘precisely in point for the Defendant; and
the circumstance of there being here a previous dis-
position of the particular estate will not make any
difference ; the words remainder and residue having
been holden to carry a fee, where an estate for life
had passed in a preceding part of the will. Hogan
v. Jackson. In Timewell v. Perkins, Doe v. Buckner,
and Shaw v. Buil, the circumstances were not the same
bs in the present case.

. Bosanguet, in reply. The expression rest and residue
is not coupled here with effects real, as the words re-
mainder and residue were in Hogan v, Jackson, but with

* personal ¢ffects. 'The payment of legacies is never a

charge on the land, unless land is mentioned for the
purpose. ' '

... Darras C.J. Every case of this sort depends- on

jts own peculiar gircumstances; for, in every case, the

() 1 B, T2, 62 .
question
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question is one of construction to be made on the
whole of the will ; every case, therefore, is individual,
and to be looked at with much caution ; and the neces-
sity for caution is the greater, when we consider, as

Heath J. says, in Smith v. Cgffin, that « Wills' are fre-
quently made in extremis; sometimes when the agonies of
death are approaching ;' and is would be unfair to con-
strue strictly the words used by an ignorant testator in
that situation.” The authority referred to in the present
instance is Smith v. Coffin, where it was truly observed
by Buller J., “ Cases of this sort depend on niceties of
expression, and sometimes even en a single word ; and
it has been frequently said, the nonsense of one man
cannot be a guide for that of another;” and I, for one,
should be very sorry to decide one case of this kind by
another of the same kind, unless, on comparison, the
two were found precisely alike. As to the case of
Smith v. Coffin itself, if there were any doubt respecting
it, it might require more consideration. That it is a
single case, and carrying the doctrine far, (not mcaning
to say unsupported by principle,) that it is not adverted
to in other books, comes to me for the first time. The

testator meant to dispose of his whole property, and.

-such in general is the intention of testators; but thaf
is not sufficient, unless the will contams words to carry
the fee. Here, under the clause contammg the devise
of the real property, if that clause be taken alone, an

8y
. 1821,

Dor dem.
PE)IWAM
L
le“fv

estate for life only passes ; but the question is, whether -

it can be connected with the intention to_dispose of
the whole, expressed in the introductory clause, and
with the general words all my testamentary estate and
effects in the residuary clause, so as to pass the fee.
There arc many cases in which the words estate and
effects will give a fee from the company ip which
they are found, So that, considering the case of Smith
v. Coffin, and that the word testamentary is here ac-

coms .
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companied by nearly the same expressions as it was in
that case, it appears clear, that the testatrix, in the pre-
sent instance, has, by the introductory words, expressed
au intention to dispose of all her property, and in the
residuary clapse, used expressions sufficient to carry
that intention into effect. Indeed Hleath J., in Smith
v. Coffin, thinks the residuary clause would not have
been sufficient without the word testamentary. 1 am
unable to distinguish this case from that of Smith v.
Coffin, and, therefore, without going more at large into
the question, I think, on the aufhority of that case, the
Defendant, Gilbert, takes a fee in the land devised to
him by Agnes Hatherly."

Parx J. There can be no question that the testatrix
intended to dispose of the whole of her property. The
rule is clear, that though introductory words will not
convey an estate, yet they are of great use to aid the con-
struction, if sufficient words of conveyance appear after-
wards. Here it is admitted, that the fee of the property
at Bromehills did not pass under the clause by which
that property is devised; we must therefore refer to
the residuary clause, and that is not distinguishable
from the clause in Smith v. Coffin. Heath J. says there,
¢ The residuary clause is sufficicnt to pass the estate
in question ; for the word lestamentary is a most
comprehenstve term, and we should interpret it in
much. too narrow a sense if we were to confine it to
personal property.” A more liberal construction than
was formerly admitted has obtained in these cases of
late years; as, in devises of lands with an imperfect
local description. Lord Hardwicke, in Tilley v. Simp-
son (a), takes this distinction as to the use of the word
estale — that where it has appeared to be the in-

{q) Cited 10 Fletcher v. Smstomy 2 T. R. 639.
temtion
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tention of t.he testator that it should be so understoad
the Court has restrained the word estate to carry per-

sonal estate only; but when he has used words com-

prehending all his personal estate, and then makes
use of the word estate, that it will carry areal estate.
In Timewell v. Perkins he says, * The word estate
itself may include as well real as personal ” where it is
not confined by the testator to" things personal, Here,
the testatrix gives all her personal and then her testa-
mentary estate.

Under these circumstances, and pmuculaﬂy with re-
ference to Smith v. Coffin, 1 thiuk there must be Judg-
ment for the Defendants,

BurrovsH J. In questions concerning the intentions
of a testatar, I profess to decide on the will iscl and
not en cases cited. Introductory words are of great
importance to-shew the intention of a testator. If we
enquire in what sense the present festatrix used the
words temporal estate and effects, there can be no douby
that she applicd them as well to land as to chattels. No
doubt, she meant to give a fee by those very words : by it
is immaterial to decide that, because the residuary clause
coming after such expressions must be sufficient ; agd
I have no doubt the testatrix apphed the expresgmu,
her testamentary estate and gffects, to the same ebjects
as the expression, ker temporal estate and gffects.

Ricuarpsox J. 1 think that a fee passed by the

residuary clavse; unless it did, the latter part of it

must be inoperative. This is the safest canstructionj

especially when what the testatrix meant on the whale
will is so apparent. . The argument that the word
testamentary is applicable to chattels only, is ‘an-
,swered by reference to the statute of wills. But this

very

L,
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very testatrix uses the word festamentary in the dispo-
sition of land. '
‘ Judgment for the Defendants.

Hooxnam v. CHAMBERS.

ULLOCK Serjt. had obtained a rule," calling on

_the Plaintiff to shew cause why the bail bond in
this case should not be delivered up to be cancelled, and
the Defendant be permitted to file 8 common appear-
ance, on the ground that the Defendant was a Seme
coverte when the cause of action arose. The affidavit
admitted that she had been divorced a mensd et thoro, but
added, that she had appealed against .the sentence of
the ecclesiastical court, and that the appeal was still

pending.

Peake Serjt., who now shewed cause, referred to the
early pleas of coverture, to which it had been usual to
reply, divorce a mensd et thoro, (Com. Dig. Abatement,
E. 6. F. 2. H. 42.), and to Stephens v. Tot (a), where
the Court held, that a wife divorced a mensd ‘et thoro
might sue alone. After citing Belknap’s case (8), and
Sparrow v. Carruthers (c), De Gaillon v. Laigle (d),
Waiford v. De Pienne (e), , Hopewell v. De Pinna(f ),
he said, the principle deducible from all the cases was,
that where a wife was separated from her husband by
competent authority, so that he would not be liable ta

", (@) Moore, 655. (d) 1 B.& P. 357,

{¢) 2 H. 40 7. a. {e) 2 Eupe 554+
{¢) 2 Bl 1197, cited in Ring- (£) a Campb. 113,
stead v. Langborough, 1 Co, B,
ke 330
her
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her debts, the wife herself might be said to be a feme - 1821, ,

sole: here the husband could not be sued, being " HoOKHAM
obliged, as a consequence of the divorce, to allow his o
wife alimony. , ' Cramms.

Sed per Curiam. All the cases cited, except one nisz
prius case, are anterior to Mgrshall v. Rutton (a), since
which it has always been holden, that a feme. coverte
cannot be sued as a feme sole. Besides, here is an
appeal pending against the divorce.

Rule absolute.

(#) 8 T.R. sas.

PArk v. TORRE. Now. 14.

I/' AUGHAN Serjt., on a former day had obtained A writ of

a rule nist for an attachment against the warden of f:tbfm ':Iﬂ"f:-&
the Fleet, o an affidavit, which alleged that the Deferid- h't"r;:y ;ut ¢

ant having been arrested at the suit of the Plaintiff, wag one of the ~

: _ term, having
afterwards committed, upon a Labeas corpus, to the cus- .= for th

tody of the warden; that final judgment having been purpose of
obtained in this action, a kabea$ corpus had been sued charging in
execugion a
' - prisoner in the
custody of the watden of the Fleet, the warden omitted to produce him at the return
of the writ, or afterwards. On a motion for an attachment against the warden, it ap-
pearing that the prisoncr had the privilege of the rules ; that search had in vain been
made for him on the day of the return of the babeas corpus ; that he was not found
till it was too late to conduct him before the Court on the next day, when he was
deprived of the rules, and returned to close custody ; that-before the application for
an attachment, he had been discharged, under the insélvent debtors’ act, from the
action in which it was proposed to charge him in execution by the babeas corpus,
The Court discharged the rule for an attachment, on the warden’s paying
all costs, ,

out
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out by the Plaintiff, under the seal of the Court, directed
to the warden of the Flevt, returnable on Tuesday next,
after three weeks of the Holy Trinity, in Trinily term
last, to satisfy the Plaintiff; that on the 6th Jufy last,
the writ was delivered to the warden or his deputy, at
his office in the Fleet prison, and that the wardeén or his
deputy acknowledged the Defendéint te be in his custody,
and feceived a fee for returning the writ : that the record
of the judgment was bronght into court, and that the
‘clerk to the Plaintiff’s "attorney attended at the return
of the writ, (on the 10th Judy,) for the purpose of
charging the Defendant in exccution, at the suit of the
Plaintiff, upon that judgment, and that he then paid the
tipstaff the fecs for bringing up the Defendant ; that the
warden did not bring the Defendant before the Court,
but requested to be allowed until the following day for
that purpose, and that the Plaintiff’s attorney and his
clerk attended in court until its rising on the foliow-
ing day, but that the warden did not bring the De-
fendant into court, and by such default the Defendant
could not be charged in execution on the said judgment ;
that the warden had since informed the Plaintiff’s at-
torfiey that he had granted the Defendant the rules of
othe prison, and had taken security for his duly keeping
the samc, and had been prevented obeying the writ, by

. resson of his officers not being able to find the Defend-

ant within the rules, or elsewhere, from the time he re-
ceived the same, until after the rising of the Court on
the last day of last Tvinity term; and "that the warden
had been personally served with notice of the rule.

An effidavit in answer having admitted the receipt
of the writ, stated, that, in conscquence thereof, one
of the turnkeys of the prison was repeatedly sent to
the lodgings of the prisoner, (the Defendant,) to de-
sire his attendance, for the purpose of explajning to

him
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him the nature of the suit, and the neeessity of his .

attendance at the prison on the day of the retur,
in order that he might be before the Court, in
obedience thereto; but that, notwithstanding every
possible exertion, the Defendant could not be found
till late in the aficrnoon of the last day of last Trindty
term; when it was too latg to conduct him before
the Court; that the Defendant, having deprived the
warden of the power of complying with the command
of the writ, was deprived of the benefit of the roles,
and confined within the walls of the prison, where e
continued a prisoner, at the suit of the Plaintiff; until
he was from thence discharged, by virtue of an order
of the Court for relief of insolvent debtors, as well from
the action in quesion, as from all other debts for which
he was detained in custody ; i

Ehh s

Blossett Serjt. now shewed cause against the rule, and
contended, that, though strictly speaking, the warden
might be liable to the attachment, on the ground of a
little vemissness, (it not appéaring that the utmost search
had been made on the day whef Zorre was missing,)
yet that the Court would not compel him to pay the
debt, Torve having returned to prison before any farther
proceedmgs ‘Wﬁ had, and the Plaintiff having sus-
tained ne ; the want of a due return to the
habeas co ch as Torrt was shertly afterwards
discharged: insolvent act. The privilege of
the rules ] '
Court, and an’ on of cscape’
bringing in the body would not,
in circumstances similar to the pr
an action, the prisoner must
rules, and the action mug
the attachment sued out

98

1881,

>
Tittke,

Rz, s
Pank



CASES 1v MJGHAELMAS TERM

299. 802., 6th ed.) The King v. The Sheriff of Mid-
dlesex. (a)

Vaughan Serjt., in support of his motion, argued, that
@ prisoner in the rules was as much in the custody of
the warden as if within the walls of the Fleet; and
that the warden could suffer no injury from such a
regulation, as he took ample sccurity for the indulgence,
and derived a considerable annual sum from the allow-
ancc of it. The reason why the action and attachment
would not lie in the cases supposed as to the sheriff,
was, because the Plaintiff had the prisoner’s body at
the time of suing out his writ ; but he had not the body
at the time of the return of the kabeas corpus, which, in
this instance, was the only time to which the Court
would lpok. The warden was bound to obey the writ,
and the consequences would be sertous if such an answer
as was now given should be deemed sufficient.

Datras C. J.  The warden is undoubtedly bound to
obey the writ, or to give a reason for not doing so:
and the first question is, whether the 1eason here given
is sufficient ; strictly speaking it is not. The only an-
swer is an affidavit, in which the officer informs the
Court, that one of the turnkeys was dly sent to
the lodgings of the prisoner, to dd ttendance,
for the purpose of explaining to Hi re of the
writ. The turnkey makes no shew what
degree of diligence he has used he prisoner ;
if he cowld xot m him at first, W¥ ‘dught to have
increased lﬁﬂﬂi&;&e; this is a very loose way of obey-

ing the writy whig/ympst be more carefully attended to
in future,

SRS M 07 5 60
Then,



IN THE SecoNp YEAR or GEO. 1V. 9

Then, as to the consequences, the question is, whether ~ 18#1.

the rule shall be made absolute, and on what terms. :":

With respect to the Plaintiff, as the prisoner took the o
benefit of the insolvent act, it would have been no advan-  TORRE
tage had he been returned under ghe writ: are we then

to put the Plaintiff in a better condition than he would

have been in case a proper return had been made to

the writ? certainly not. But the warden must pay the

costs, on the grounds which I have before stated.

Rule discharged, the warden paying all co,.;zts
attending the application,

Hupson and Another v. Harrison. Nov. so.

HIS was an action of assumpsit brought by the Insurance ona
Plaintiffs, to recover 300/ from the Defendant, ::'g: :;_w’“"

being the amount of his subscription to a policy of in- charged partly

surance for 7000L on goods, effected in the name of the at B, :’::;‘Y
X ",

Plaintiffs, on goods in the ship Swallow, on a voyage * at partly at L.
and from the Cape of Good Hope to Bristol, Liverpool, an@ The vessel

which con-

veyed the
cargo being wrecked near B., and three-fourths of the cargo being either lost or so
impregnated with salt water as to renddr it imprudent to delay the sale till the
ports of D. or L. could be reached, the assured, on the 23d of December, the
day they heard of the loss, gave ndiiééof abandonment; and, on the 27th of De-
cembery called a meeting of ynsl B8, which three underwriters attended, and
ordered the assured to do jparties.  On the 28th of the ensuing
February, and not before, so pwriters interfered, forbidding a sale of
the damaged wines about to take place’at yand rejecting the abandonment.

Held, that this was a total loss, and entitled the assured to abandon ; and that, at all
events, the underwriters, not having stirred for more than two months after notice of
the abandonment, must be taken to have acquiesced in it.

An insurer, who rejects an abandonment, must do so within 2 reasonable time,

Vou. 111 H Dubiin,
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Dublin, all or ejther, including the risk of craft, at the
premium of two and ong half guincas per ceg.; to return
10s. per cent. for such part of the interest as might be
discharged at her first port.” By a memorandam in
the policy, the insuraqce was declared to bhe ¢ on wines
valued at 250 per pipe, and at the same rate for hogs-
heads.” The declaration averred the goods insured to
be in the Plaintiffs and Daniel Dizon, the sailing of the
vessel with the goods insured on board on the voyage
insured, and a total loss of the goods by the perils of
the sea. The Defendant pleaded the general issue.
The cause was tried before Dallas C. J. and a special
jury, on the 17th of February, 1821, at the Lon-
don sittings, when the jury found a verdict for the
Plaintiffs, damages 300/, subject to the opinion of
the Court, on a case, of which the following is the
substance.

The Plaintiffs are partners with Daniel Dixon, at the
Cape of Good Hope, under the firm of Thomas Hudson,
Dizon, and Co., and they arc also partners in London,
under the firm of ZThamas Hudsou, Donaldson, and Co.
On the 31st of dugust, 1819, Daniel Dizon, in the name
of his firm, entcred into a charter-party, under seal, at
the Cape of Good Hope, with John Phillips, master of
the Swallow, by which the vessel was hired to take a
cargo of wine for a voyage from the Cape of' Good Hope
to Bristol, for orders from the Plaintiffs; and having
there unloaded such paxt of the cargo as they should
direct, she was to.prp ..the ports of Liverpool,
Dudlin, or Cork, 01;5;; them the Plaintiffs might
direct, and discharge”th¥% Yemainder ; and upon the de-
livery of the cargo, freight was to be paid at each port,
in certain propor;ion; mentioned in the charter-party.
On the 25th September, 1819, Daniel Dizon shipped at
the Cape, on board the Swajlow, the wine in question,

which




1N THE Sxcanp YEar or GEQ. IV.

which consisted of 241 pipes and 71 bhalf pipes, or
hogsheads of Cape wine, the property of, and on the
account and risk of himself and the Plaintiffs, and of
the value, according to the invoice price of  7,9471, of
which he advised the Plaintiffs by letter, in conse-
quence of which letter the policy in question was effected.
The Swallow, with the wineg insured, sailed from the
Cape, on the 9th October, 1819, and in the night of the
21st December follawing, was driven, by a gale of wind,
on the rocks near Portishead, about 13+ miles from
DBristol, and soon afterwards fell over on her side. - On
the 23d December, the Plaintiffs in London heard of the
vesscl being on shore, and the same day gave notice of
abandonment to the Defendant and the other under-
writers 1o the policy. On the 22d December, the master
of the Swallow went to Bristol, and applied to Messrs.
Alexander, merchants and ship-agents there, who were
unknown to the Plaintiffs and the underwriters, for
their assistance, desiring them to do their best for all
concerned. Messrs. Alerander engaged lighters and
craft to bring the cargo to Bristol, ob the 22d Decem-
ber ; 11 casks were taken out of the vessel, and a hole
was cut in her side, through which the remainder of
the cargo was removed into lighters on the six followin}y
days, and taken to Bristol. The tide rises at Por¢ss-
head near 40 feet, and at high water the whole of the
cargo was nearly covered with thé sea, and the greatest
part remained under water for about nine hours, between
flood and flood; and, when part had been removed,
the residuc floated in the vessel. The wines saved
consisted of 229 pipes and 67 hog'sheads + 71 pipes
and 43 hogshcads were sound and full; 44 pipes and
six hogsheads were Inpregnated with salt. water; 17
pipes and four hogsheads were quite empty ; the others
hag either partially leaked, or werc affected more or less

H 2 with
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with salt water; but, in the opinion of some of the wit-
nesses, were merchantable, The vessel was afterwards
floated to Bristol, and, being incapable of repair, her
materials were sold. The Plaintiffs had intended toé
land 100 pipes of the wine at Bristol, and to send the
residue to Dublin ; but no offer was made by the
master or owner of the Swallow, to forward the re-
mainder to Dublin. ‘The Plaintiffs called a meeting
of the underwriters for the 27th December, at Lloyd’s
Coffee-house, London, at which only three of them at-
tended, and they authorised the Plaintiffs to send a
person to Bristol, at the expense of the underwriters, to
superintend the preservation of the cargo, and to act,
in every respect, as if there'had been no insurance :
the Plaintiffs accordingly sent a person to Bristol for
that purpose. .The Defendant did not attend this inect-
ing. The wines saved were placed by Messrs. Adlexander
in vaults under the king’s locks.

After the survey, Messrs. dlezander, without any
authority from the Plaintiffs or the underwriters, but

- acting for the benefit of all concerned, advertised the

wines for sale by auction at Bristol, on the st March,
1820, on account of the underwriters, of which they gave
amonth’s notice in the country newspapers and in the
Public Ledger at London. On the 28th February, Messrs.
Alezander received ‘a letter from the attornies of the De-
fendant, dated Londori, the 26th February, stating that
they had been consulted by several of the underwriters on
the Swallow, and noticing the advertisement for the sale ;
and, that no misunderstanding or prejudice might there-
after arise on that subject, they informed Messrs. 4. that
the underwriters did not sanction the salc, but denied any
right of sale by which their interest could be affected ;
they denied, that any right of abandonment cxisted in
the insured, saying, that, should any of the wines

have
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have been lost or damaged by any peril insured against,
the underwriters would be ready to pay such loss; that,
if any of the wines were not in their port of destination,
the underwriters required the same to be forwarded, and
would be ready to pay any expenses or charges properly
incurred, to which they might be liable under the policy.
A number of persons from different parts of the country
had assembled at the time and place of sale, but in con-
sequerice of this letter it was postponed.

On the 1'7th March, 1820, the attorney for the Plain-
tiffs wrote to the attornies for the Defendant, proposing
that the wines should be sold, without prejudice to any
of the questions which had been made, or that might
thercafter arise on the part of the insured or the under-
writers. No answer having been returned to this letter,
the Plaintiffs, on the 1st April, 1820, wrote to Messrs.
Alexander, requesting, that they would sell the wines
on account of the concerned, and that they would
incur no expenses but such as were necessary. The
wines werc sold by auction at Bristol, on the 24th
April, 1820, and produced the sum of 4044l 2s. 6d.,
which was received by Messrs. Alexander. From this
gross produce, they deducted the 'charges which they
bad paid for taking thc cargo out of the vessel, re-
moving it to Bristol, landing and warehousing it,
also the charges of the sale by auction,” and their
commission of 5 per cent. on the proceeds: and the
master and owner of the Swallow having claimed the
freight, primage, and port charges upon the wines
which werc conveyed to Bristol from the wreck,
at the rate stipulated in the charter-party, for such
part of the cargo as should be discharged there,
Messrs. Alexander retained 460/, 125, 6d., to answer that
cinim. By thesc deductions, the net proceeds‘ of the
sale were reduced to 2570 16s. 3d., which, with the

n3 freight,
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freight, pritriage, and port charges, remained in the hands
of Messrs. Alexander, to be paid to the party entitled
to receive them. The witnesses for both parties were
of opinion, that it was best; {or the interest of all con-
cerned; to sell a cargo eo circumstanced by public
auction st Bristol, and that every thing was done for
obtaining the best price ‘for the wines. The question
for the opinion of the Court was, whethet, upon the
facts stated, the Plaintiffs were entitled to recover a
total loss, with benefit of salvage to the underwtiters.
If the Court should be of opinion that the Plaintiffs
were entitled ‘to recover as for a total loss, then the ver-
dict was to stand ; but if the Court should be of a con-
trary opinion, then it was to be referred to an arbitrator,
to determine the average loss, subject to any directions
which the Court might give thereupon.

Hullock Serjt., for the Plaintiffs. This was a total
lo% ; the assured had a right to abandon at the time of
the abandonment, afrd this right was confirmed, not di-
vested, by subsequent circumstances. Irom the doctrine
laid down by Lord Mansfield, in Goss v. Withers (a),
Milles v. Fletcher (b), and Hamilton v. Mendes (c)4 con-
firmed by the decision of Manning v. Newnham (d), it
appears, that an assured may abandon, if there be such
an interruption as defeats the voyage, or renders it not
worth purshing. This doetrine has been recognised by
Lord Ellenboroughs in Anderson v. Royal Exchange As-
surance (¢), and Wilsonv. Royal Exchange Assurance (f) ;

- and though some late cases. may seem to have narrowed

it, in all such cases the decision has turued on the circum-
stance that the voyage was worth pursuing, the gvods

a) o Burre G97. (4} Park Ins. 260.
) Dougl. a3o. (¢) 7 Easty 2.
{¢) 2 Baris 1198 (f) 2 Campb. N.P. C. 623.

having
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having been of an imperishable nature, ot that it did
not appear that the voyage could fibt have beeh
pursued, as in Bainbridge v. Neilson (a), Thompson
v. Royal Exchange Assuratice (b), Andersonv. Wailis (c),
"Patterson v. Ritchie(d), Hunt v. Royal Exchange As-
surance (e): in the latter case, the larigudge of the
Court shews, that the 'decision would be otherwise,
where the goods are of a perishable nature. In Thomp-
son v. Royal Erchange Assurance, there was a clause
excepting the underwriters from particiilar average. In
the present instance, three fourths of the catgo was lost
or damaged in such a way, that it would have been in-
jurious to the owners to have sent it on, inasmuch as the
wine affected by salt water wotild become worse every
day. In Budler v. Christie (f°) the loss was holden to be
total, Lecause the ship never arrived, though a much
larger proportion of the cargo remained uninjured. At
all events, the instrers havmg taken no steps to repudiate
the abindonment till two months after they received
notice, and three of them, after a public meeting was
called, having ordered the Plaintiffs to do the best, must
be taken to have acquiesced, and cannot row resist the
Plaintiffs’ demand.

Taddy Serjt., for the Defendant. .,
loss, a considerable proportion
saved; nor was the cargo in
an abandonment, 71 pipes and
uninjured but if it was; the" n
sequent circumnstahces, ¢annd A a total loss,
a policy of insurance being only a Wntract for indem-
nity, under which the Plaintiff can claim no more than

'fHere was Tio total

ider the sub-

(a) 10 Easty 319. d) 4 M.E3s, 393+
(6) 16 Easty 214. (&) 5 M.ES 8. 47,
(¢) 2 M. &S, 240. (f) a2 M.ET 8. 374,

H 4 he

ios
1481,
Hubsos
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he has actually been deprived of. Patterson v. Ritchie.
Unless this principle be resorted to, continual difficulty
must be experienced on the question, whether the loss
in any case is total or partial, and what degree of loss
shall be esteemed total; a point on which the customs
of various nations and the opinions of text writers have
always differed; some requiring a loss of the whole
subject matter of insurance, as under the old French
law ; others, only three-fourths, as in the new Code de
Commerce, Pothier, 186. It is, therefore, that in Falkner
v. Ritchie (e), Lord Ellenborough complains of the loose-
ness and generality of the expressions in Goss v. Withers.
Manning v. Newnham turned on the point, that the
voyage could not be pursued (there being no ship at
Tortola), not on the ground that it was not worth pur-
suing. Here, part of the cargo having been saved and
landed at the port of Bristol, a ship might have been
procured, and the voyage might and ought to have been
pursued. What happened was not a total loss of cargo,
but a retardation of the voyage. In many instances, a
greater proportion of the cargo has been lost than in
the present, and yet the loss has not been deemed total ;
as in' Glennie v. London Assurance (b), Thompson v.
Royal Exchange Assurance, Wilson v. Royal Exchange
Assurance, As to the meeting of the underwriters, only
three attended it v ‘tbey could not bind the others.

i ved, that in Glennie v. London
Assurance, the -abandonment ; and in Falkner
v. Ritchie, thi was known to the insured before
the abandonment m made.

Hulloclc,' i

Daxrras C. J. Under what circumstances, generally
speaking, the assured has a right to abandon, so as

(a)' 2 M. 8. 290 () 2 M.85 S 371,
’ o
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to state a rule applicable to all cases, is a question of
extensive importance and difficult consideration; anfj
this appears from the variety of opinions in the text
writers, and the number of cases that have been de-
cided on the subject. That he has in some cases a
right to abandon, is clear; qnd also, that in case of
abandonment after a capture, ghe abandonment is super-
seded if the ship be recaptured and pursues her voyagé
beneficially. As this is a case where the ship has been
lost, and the cargo materially damaged, is the assured
bound to send on the goods taken from the wreck; and
if so, in what proportion is he bound to send them
on? Is he to send only when half is saved, or a third,
or a quarter? Is he bound to send them on at all
events, or only under certain circumstances? That the
rule on this subject differs is clear from the various text
writers ; some stating it at a fourth, some at a third,
and some at a half; we must therefore act on the custom
of the country in which the loss happens. I own I long
thought, that, if the profits were reduced one half, it was
not incumbent on the owner to prosecute his voyage ;
whether or no that doctrine (which may be.collected
from some expressions of Lord Mangﬁdd} bg“‘smmd,
or whether the observations made on it by op !
borough be just, we are not driven now to declde. My
opinion is formed on the circumstances of this patticular
case, and I wish distinctly to - be understood, as not
laying down a rule for any other; because, in a system'
of such importance, and where there is such an apparent
conflict among the cases, I should be sor;’y to afford g
ground for further doubt, by laying down the rule toa
generally. But the circumstances of this case do not
require that I should do so. 'What are the facts of this
case? The ship was completely lost; "the cargo, which
was taken out of a hole cut in the ship’s side, was covered
with the sca for nine hours at a time, the greater part of '
it’




i68
1821.
\hw«:‘ iy}
Hifson
v.
HARAISON,

CASES 1xn MICHAELMAS TERM

it was materially damaged, and in such a state as to
render it unfit to be cdrried to a greater distance.
Only 71 pipes and 48 hogsheads were sound, and the
assured had originally ifitended to dispose of 100 pipes
it thie port ncar which the loss happered. The assured
ithmediately gave hoti¢k of abandonment, abd called a
fiteeting of the inderwriters, which three of thern attended,
and authorised the Plaintiffs to act for the benefit of all
¢bneerhed, taking no other step till after an intervil of
two nionths. That the captain acted for the benefit of
all concerned is clear, from the testirhony of all the wit-
negses; but, t\mu‘gh he did act for the benefit of all
concerned, if the insurer has a right to insist on a legal
objectioli; he must have the benefit of that objection.
But Has he such riglit in this case, or has he been bouhd
By his otvn acts or the acts of others? the law is, that
the assurell shdll abandon in reasonable time, that he may
not lie by to see whether it may be more to his interest
not to abandon; he niust, therefore, in reasonable time,

" (4nd what is reasondble time is a matter of law for the
* decisiont of the Court) give notice of abandonment. What

is rqdébnklilé time in each case, must depend on citcum-
sidﬁm.‘gw,,%en the losg happens in a foreign country,
thete el ﬁﬁ_‘rh‘wns of giving immediate notice here : if
ﬁdﬁce“mﬁa.‘;;g‘ven thete, the agent for all parties there
ust act as befieficially as he can for all.  Bat if the
loss happen in this cou;ltry, and notice of abandonment
be duly given, from that moment it becomes the daty
of the underwriters to send down an agent to do his
best. Here, the earliest notice of abandonment was
given; but if the law were to compel the assured to
give the carliest notice of abandonment, and at the same
time allow the underwriters to lie by and afterwards
refuse to accept it, there would be no mutuality of obli-
gation between them., The question, therefore, is,
whether the underwriters, by lying by in the present

instance,
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instance, have not induced the assiired to believe that
the abandonment was acquicsced in.  Hete, the notice
was given in December, the insurers were called to-
gether, and, after having dobe ncthing during néarly
thiee months, they interpose just befote the sale takes

place. 'Whetre there ake circumstances to shew an #é-

qulcscence, it is not allowable for. the uhiderwiiters, after

such an acquiescence, to come forward and interpoge, I-

think there was such an acquiescence here.  If it wete
necessary, | might go farther, and sy the cargo was
so damaged and reduced as to renier the loss totsl ;
but, on the ground 6f the underwriters having actjui-
esced in the abatidoinnent, abd narfowing my decisibn
to the circumstuntes of the presént ease, 1 think the
Plaintiffs ar¢ entitled to judgment.

Paxk J. I am of opinion this wis a totl loss. After
what has fallen from niy Lord Chiel Justice, it is tiot
necessary fot me to o into the whole cise, but 1 may
be permitted to doubt whether it is necessary to narrow
the old rule respecting abandonment 5 and I think that
some of the cases on that subject catttivt be suppotted
to their full extent. I, for one, have never been able
to comprehend the case of Falknei ¥, Ritchie, whichel
hive the less hesitation in avowiny, inasilucli as thé
Lord Charecllor and Lord Zedesdale liave expressed
themselves to labour under the same difficulty.  But
Hunt v. The Royal Eachange 1 think to the ptirpbse
for the case before us, espetially inn the arguments bf the
Judges: the cargo, there, beirg of an imperishable
nature, the Court confined themselves to Lreating it ag
a casc of retardatiori only ; but Lord Ellenborough said
“ If indeed the cargo had been of a perishable hature,
this would not have been a case of retardation only,

but of destruction of the thing insured.”
- As

oYy
1841,
ey
Hitbsok . |
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As to the point relied on in the present case by my
Lord Chief Justice; the underwriters, having never re-
pudiated the abandonment till the end of February,
must be taken to have acquiesced in it. It being clear
that the assured must, if' he abandon, immediately
elect to do so, it is but fair that the underwriter should
also, as soon as may be, make his election. 1If the un-
derwriter says he will not accept the abandonment, the
assured may elect to procced for a total loss, or continue
his voyage; and where there is an obligation on one
side, there ought also to be one on the other. In one
stage of Smith v. Robertson (a), in the House of Lords,

. the Lord Chancellor evidently felt such dissatisfaction

at the decisions of Bainbridge v. Neilson and Falkner v.
Ritchie, that he wished to have the point argued before
the twelve Judges. Smith v. Robertson was afterwards
decided upon a collateral point, and it became unne-
cessary to give any opinion on Bainbridge v. Neilson and
Falkner v. Ritchie. But the Lord Chancellor said ()
“ An election might, it was contended, be made in
these cases, to abandon or to take the chance of re-
capture, and claim for a partial loss. But here, they
said, they had made their election, and that this was
founded on their right 1o do so; and that, at the time
they claimed, they had the right, becanse a present de-
mand could not properly be made without a present
right ; and that if there was a present right, there was
a corresponding obligation to accede to it de prasenti ;”
evidently shewing, that he thought that the underwriter
should say, at the carliest opportunity, whether he will
accept the abandonment or not. On a subsequent
day, his Lordship said, in the same case, that the
underwriters could not be allowed to say thut the

(8) 2 Dow. 4744 (8) Itid. azq.
loss
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loss was not total, after they had admitted, that it

109
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was, and acquiesced in the abandonment as for a ‘=,

total loss. Upon the same principle, I am of opinion

Htmsow

thal here is enough to satisfy the Court, that there HABRIBDK-

was an acquiescence or silence on the part of the un-
derwriters, which admits that the assured were acting
in the best way for the intergsts of all; and I am of

opinion, that this acquiescence has completed the right
of abandonment.

Burrouvcu J.  Most of the cases connected with the
subject of insurance depend on their own particular
facts. It is admitted that, if the loss here was in “its
nature total, the assured have a right to recover. I
think the loss was in its nature total. The ship was
wrecked, and the grenter part of the cargo damaged and
under water for nine hours at a time. Did the loss
continue total ? ' The Plaintiffs abandoned on the 23d
of December, and gave the underwriters notice, that is,
they insisted ou a total loss, and followed it up in the
best way they could. The Defendant, having never
interposed during all this time, must be taken to have
accredited what the Plaintiffis did. A meeting of the
underwriters was called, and if this was not the usual
way of proceeding, it shonld have been so stated in
the case. A certain number of them attended; and
my opinion is, that the Defendant was bound by
what was done upon that occasion. The underwriters
who attended authorised the Plaintiffs to send a per-
son to Bristol, at the expense ol the underwriters, to
superintend the preservation of the cargo, and to act
in every respect, as if there had been no insurance.
As this part of the case stands, it is as muach as to say
that the policy was at an end.—"T'he case then goes on,
 and the Plaintiffs accordingly sent a person to Bristol
for that purposc.” Under these circumstances matters

went
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went on g considerable time, and till the 26th of Febru-
ary, there was not a word of objection on the part of
the Defendant ; a notice to couptermand the sale of the
damaged wincs was then sent, after the sale had been
advertised, and wheu all opportunity of forwarding the
wines with advantage by another vessel was lost to the
Plaintiffs.

This case dges not trench on any former decision, but
depends on its own circumstances, and clearly entitles
the Plaintiffs to recover fof a total loss. If the under-
writers meant otherwise, they should have acted other-
wise; as they have acted, they must be taken to have
acquiesced in the abandonment

Ricuaxnson J. I think this was such a loss as gave
the assured a right to abandon, that subsequent circumn-
stances have not taken away that right, and that there-
fore the Plaintiffs must recover. In Mitchell v. Edie (a),
Ashhurst J. aud Buller J. expressed an opinion, that,
where a voyage is lost, but the property is saved, the
owner may abandon. In Manning v. Newnham, the same
opinion is expressed. That doctrine, perhaps, is not
carried so far now; it is not every loss of voyage that
will justify an abandonmeut ;—a retardation is nat
sufficient ; but that there may be losses of voyage which
will justify an abandonment, is admitted in the last
case of Hunt v. The Royal Eachange, and that too
by those Judges who bad most contributed to narrow
the former doctrine. It scems to me, that the pre-
sent is a loss of voyage of that description.  What are
the facts? The ship is thrown on her side, exposed
to the operation of wind and iidc; at high tide tull of
water, her cargo floating within, it being uncertaiu'
whether er no it might not perish the next hour.  The
abandonment was then made under circumstances which

(a) 1 T\ R. 615
fully
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fully warranted it. Endeavours were made, at a great
expense, Lo save part of the cargo, but in the result, it
appears, that three fourths of the whole cargo was spoiled
orlost 5 and, in the opinion of all the witnesses, it was
for the interest of all parties to finish the adventure at
Bristol. 'This was a total loss of voyage; and, though
there was a partial recovery of one fourth of the cargo,
the facts being such as rendered it prudent for the
owners not to proceed further, this was a loss which
warranted the notice of abandonment. It is material,
that that part of the cargo which was damaged by the
salt water must have become worse by delay, and con-
sequently by carriage on to Ireland. 1 also agree, that,
if the underwriters intended to resist the abandonment,
they should have taken that step with more prompti-
tude, instead of waiting two months.

Judgment for the Plaintiffs.

W
18%‘%’;- .
Tovea

u; o
HARBRBISON.
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7 !ml' a
Nt o’
Nov. 27, Davison v. MrkiBpen.
. #
A vessel o EBT on the pilot act. («) The declaration con-
}r;?;nio;::n tained two counts ; onc for assuming, and the

to Belfastyand other for continuing in, the charge and conduct of a ship
3?:;’?‘}1:3 or vessel proceeding down the river 7hames, without
Thames on  being duly licensed so to act, after a pilot duly licensed
h:" ;"W‘Ee to gnd qualified had offered to take charge of her. Plea,
the latter port, . . . . .
niot laden general issuc. At the trial, before Dallas C. J. (West-
with com,  minster sittings after ITwy term last) a verdict was
ﬁ;‘::’;‘::;’ or found for the Plaiutiff; for a penalty of 20/., subject to
biscuits, is not the opinion of the Court, upon the following case.
within the By the «tat. 46 Geo. 3. «. 97. & 2., it i cnacted,
second section . . o
of the 52.G. 3. that every.pcr.son exporting (m-'n,l grain, meal, flour,
¢. 29., which bread, or biscuits, from Great Brituin to I elund, or from
9 ’ »
exempts from 1, oJand to Great Britain, <hall declare Lefore the col-
the obligation ) ] < chief )
of taking 2 lector, comptrolier, or other chief officer of the cus.
Trinity House  toms at the port from whence the exportation 1s abont
pilot on board, /) ¢ 1 e place, that such corn, &e. 15 intended to be ex-
all coasting .
vessels, andall ported to Great B.itamn or Dheland, a~ the case may be;
ﬁ:.”b tt':dm and such exporter shall thereupon receive the like
mn e na- . . . .
viga%ion of the cocket, certificate, let, pass, or transire, as is given and
Thames a3 conformable to all the like regulations in foree, anl in
coasters, . . .,
case of goods sent coustwise from onc port of Greal
Britain to another port thercin, or from one port in
Ireland to another port in D cland.

The Levant, the ship in question, during the
last eight years, had been cmployed as a trader
between  Belfast and  London, except one voyage,
when she went to Liverpool.  On the 18th 4mil,

1821, she was procceding down the r'“er Thames,

'fi
- L,

{«) 52 Geo, 3. €0 29, S0 344

LA |
bound



v TaE 8Srcoxp YEar or GEO. IV.

of tea, sugar, sccds, weamug apparel, &c, but not st

with corn, grain, meal, flour, bread, or biscuits. The

Défendant was then master of the ship, and refused to M:mnm.

allow a Jigensed pilot to take charge of her. There are
two offices in the custom-house at which ships report
and clear out, the foreigr office and the coasting office.
The Jeze o dewed oul ut the foreign office. A clerk
fromn the custeni=honse stated, that she would have re-
ported or cleared out in the same manner, had she been
Ioaded vith corn . Whether a ship shall repoit or clear
vat at the finergn ffice or coasting office, does not
e nd upon the cargo she carres, but the place from
o 1o sduch she is bound.  The same clerk treated all
G sessls as foreign. vk vessels pay a dock
Jaty.

If the Comt should be of opinmon that this vessel
Aid wet, under the circumstances above stated, full
within the seving clause contained in the sccond section
o oL piot acty (52 Geo. ) which exempts from the
bigat o of tahing a 73 inuy-House pilot on board all
e fang vessels and all £7sh tiaders uang the navigation
vothe wner Lhames as couster , then the verdict was
o stamd : of not, 4 nonsuwit was to be entered. '

Ihe case wae argued on a foumer day in this
TR .

Lens Serjt., for the plamtdf. " This vessel was not a
coaster withiu the meaning of the act of parliament
on which this action 15 brought. A coaster is a vessel
which goes from port to poit in Great Britain, and
which, Leing never abecent in forcign parts, may be sup-
posed to have so constant u knowledge of those ports
as not to reduire a pilot. That vessels coming from
Leland to the Thames are not considered coasters by

the legislature, appears clearly from the provisions of

Vou. II1. 1 46 Geu,
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46 Geo. 3. ¢, 97. 5. 2., for there, in order to favour the
corn trade, vessels coming from Ireland 1o the Thames
with a cargo of corn, are allowed the privileges of
coasters; but such an enactment would have been super-
fluous, if vessels coming from Ireland to tl” Thames
generally, were decmied voasters.

Vaughan Serjt., for the Defendant. The question arises
solely on the construction of the statute 52 Geo. 8.
c. 89, and the statute 46 Gro. 3. applies to a dif-
ferent matter. The object of the legisluture wa., to
guard against the damage which might arise from un-
skilful persons navigating the river Thames, and many
vessels, which, from the shortuess of their voyages,
may be supposed to frequent the 7%aimcs us mwuch as
coasters, are allowed the privilege of navigating the
river without a pilot; as colliers, vessels trading to Noz-
way, the Catiegat, and Baltic, all constant traders in-
wards, from the ports between Boulugne inclusive, and
the Baltic, and others; all which are mercly specified as
examples, and not as defining the limits of the privi-
lege. So that vessels trading regularly fren: Ireland,
and, therefore, using the river five or six times a year,
faust be deemed to fall within the same principle. Be-
sides which, this is a penal statute, which the Court
will not construe with severity.

Lens, in reply, observed, that the statute was rather
remedial than penal, being intended to prevent the mis-
chiefs which had before arisen from the want of a skilful
pilot, in a river so crowded as the Thames,

Darras C.J. My present impression is, that this
vessel was not a coaster within the meaning of the
52 Gea. 3, and that trading from Freland to Great
Wm is not, in the ordinary sense of the word, coast-

ing.
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ing. In order'to see whether 8 vessel tradmg Srom .
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Great Britain to Irelgnd, o ‘fram Im&agd to . Gregt 'p,wmu

Britain, comes 'withip the meaping affixed by the }egzs-
lafure to the term coaster, we must scc what js the
meanings given to the word in. other acts of patliament,
as in the 81 Geo.8. c. 89., and 46 Gev. 8. c. 97, It
secms clear, from the language of those acts, that by
¢ coasters,” are meant, vessels trading from angd tp any;
port or place or ports and places in Gweat Britaip, or
from one port of Great Brilain to another port therein,
or from one. port in Jreland to another port in Freland,
and, therefore, speaking at the moment, I think this
was not a coasting vessel. 'If not protected as ‘s coaster
by the 52 Geo. 3., is she within the protection of -the
46 Geo. 3.7 The protection of that statute scems not
to be afforded, on account of the employment of a vessel
in a particular voyage, but on account of her. convey-
ing a particular cargo. Some little difficulty. arises
with me on the expressions of the 52 Gee. 38.; and as
“ all Irish vessels using the Thames as goasters,” are
wentioned in .the second section of that statute,. 1
should have thought, had it not been for expressions in
the other statute, that the exemption was applied by
reason of the employment, and not by reason of tht
particular cargo, especially when the * using the Thames
as coasters,” seems contrasted with the using it as
strangers or as forcign vessels. But the 46 Geo. 3. is
positive as to the cargo, and will ‘not adm;t of this
constructxon. . ‘.

Parx J. of the same opinion.

Burrouen J. 1 have great doubts on the subject.
Thereis no reason why a vessel frequenting the Thames, as
this vessel did, shauld employ & pilat ; the pr inciplebeing,
that foreign vesscls should be' piloted, .but not vessels,
the crews of which, from frequent nawgauoq, must be

I2 sup-

Y
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1821, ﬁﬁppose:d to know the river. It is not necessary they
Davisox-  Should be coasters; it is sufficient if they use the Thames
v, as coasters; and no other certain meaning can be affixed

MEKIBBEN. ¢, the words “ as coasters.”

Ricuarpson J. declived expressing any opinion, s
the caze was to undergq consideration.

" Dirwus C. J. afterwards said that the case might
be considered as decided. ,

And now, the Court awarded =~ = -
' Judgment for the Plaintiff.

Now, a1 FuLLEr v. ABRAHAMS,

Held, that 2 A BA'RGE being Iput up for sale By auction, the

h P .
s;;cn::fc_ Plaintiff addressed the company present, saying, he

quire any pro- had a claim against the late owner, by whom he said he
perty undera hoq fheen ill used; wherenpon no onc offercd to bid

sale by auction A . . .
at whichhe  against the Platgtlﬁ". The auctioneer refusing to knock
and h:l‘x ﬁie:]d down the barge to the Plaintiff”s single bidding, a friend
:;;r:brsft;e 7 of the Plaintiff’s bade a guinea more, and the Plaintiff
restof the  then made a second and kigher bidding, amounting,
312‘:33;:’“5 however, to only one-fourth of the prime cost of the
bidding by the barge. The auctioneer, being indemnified by the vendor,
:’;:nh“:':;l who had taken the barge in execution, refused to de-
he heg : chz: liver the barge to the Plaintiff, and he, having sued for
agaimst, and  the barge in trover, the foregoing facts were proved at the
2:::,;"&‘1: trial, before ,Dqllas C.J., London sittings aftgr Hila;y.
late owner of term, 1821, when his Lordship charged the jury, that
thearticle.  there was no legal sale under the circumstances. The

jury, however, found for the Plaintiff.

A rule nisi for a new trial having been obtained ot &

former day, ’
Pell
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Peil Serjt. now shewed cause against the rule, con~  1821.
tending, that this was a case peculiarly within the pro- FULLER
vince of the jury, and that no fraud had been proved, .

’ AzpaRAMS

The Court, however, being clearly of opinion that a
salc under these circumstances could not be supported,
made the .

Rule absolute,

House w. The Treasurer to the Commissioners  p,q, 32,
of the Navigation of the Rivers Trames and
Isis,

" 'HIS case, the facts and arguments in which are suf- ‘Trespass in

ficiently stated in the following judgment of the fome named
Court, which was now delivered, was argued in Trinity ;2m:3n:§,::'

term last, by Peake Scrjt. for the Plaintiff, and Lawes of the Plainuff,
. and also for
Serjt. for the Defendants, when the cases of Zhornfon taleing his

v. Williamson (@), Compere v. Hicks (b), Martin v. Val- goods and
v , chattels,

Pleas: 1st, not guilty, to the whole decliration; adly, as to part, a special
plea of licenses 3dly and 4thly, as to part, certain special pleas, on which
the jwy were, by consent, discharged from giving any verdict ; sthly, as to the un.
named clo-e, Jib. ten. The replication *took ivsuc on the plea of not guilty, tra-
versed the licen.e mentioned in the 2d plea, and alio new assigned on tlat ples;
and, 4 to the unhamed closes, contained a nofle proregui. The rejoinder took issue
on the taverse, judgment was suffered by default on the new assignment, and
the cau.e went down to trial, a» well to try the issuev joined, as to assess the Plain-
tiff s damages on the new asugnment. The jury found for the Plaintiff on the
general iwue (without any damages) ; for the Defendant, on the plea of license;
and assessed to the Plainuffy on the new assignment, one <hilling damages and one
shilling costs : Held, that the Plantiff was entitled to the general costs of the cause,
including those of the trial, the costs of the isse found for the Defendant being
deducted, but no costs being allowed to the Defendant on that issue.

(@) 13 Basty 193, (8) 7 T. R 132,

Is lance,
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lanve (a)y- Brovke v Willet (b), -Day v. Haniks (§), Ghif-

o= fiths v; Daties (), Postan v. Sfanway (c); and Tyotimn

H&der (j), wete cﬁad

Bm,ms ¢ J. The Plaintiff has ubtaxxted a tile,
catting on the Deferidunt t6 shew ratise why one of the
prothonotaries of this court should not tax the Plaititiff
his full zosts df this cause, deducting therefrom the costs
on’ thé issué found for the Defendant, but not allomug
the Defendant any costs on that issue.

* This'is an actioii of redpuss, 1ot trespasses Lharged
to have been committed by the commissioners in some
named and some unnamed closes of the Plaintiff, and
also for scizing and takmtr his goods and chattels. ‘The
Defendant pleaded, 1st, not guilty to the whole declar-
ation ; 2dly, -as to part, 'a special plea of licence; and,
3dly. and 4thly, as to part, certain special pleas, on

which the jufy hdve, by consent, been discharged from
giving ahy verdict; and, uthiy, as to the ubi=pamed
elases, Wberunt tenementunt.

The Plaintiff, by his replication, ttmk issue on the
plea of not guilty; traversed the license myentioned in

. the 2d pled, and also new-assigned on that plea; and as

to the un-named closes, entered a nolle prosequi.

The Defendant, by his rejoinder, took issue on the
traverse, ;and suffered judgthent by default on the new
assignient ; and the cause went to the assizes, as well to
try the issues joined, as to assess the Plaintiff’s damages
ou the new assignment.

At the trial the jury found a verdict for the Plaintiff
ou the geheral issue (without assessing thereon any da-

{a) 1 Em!‘, 358 (4) 8 T\ R. 466: - Hail. 376,
(6) » H. BL 4435 Hullock {¢) 5 East, 26x. Hull. 36y,
on Costss X122, (f) dntey 1. 2220

( ) 3 T.R 654, th/ 374

o mages)
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mages) for the Defendant, on the plea of licensa; and
on the new assignment, they assessed to the Plaintiff one
shilling damages and one shilling costs,

The rules established by Postan v. Stanway ()s Trot-
man v, I{older (b); and other cases op the one patt, atid
by Day v Hanks (¢); Griffiths vi Davies (d), and other
cases on the other part, seem, to amouat tb thisy that
where the Plaintiff’s demand is altdgether fenied by the
Defendant’s pleas, and at the trial the Plaintiff obtains
a verdict for part of his demand, and the Defendant
obtaihs a verdict as to other part, the Plaintiff is entitled
to the cosis of the issues found for him, which ibclude
the gencral costs of the trial, but do not include the
costs of the issues found for the Defendant, on which
last mentioned issues, however, the Defendant is not
entitled to claim any costs from the Plaintiff; but where
the Defendant suffors judgment by default as to part of
the Plaintiff’s demand, and pleads only as to other
part, and the Plaintiff takes issucs on the pleas, and at
the trial all the issues are found for the Defendsnt,
there the Defendant is entitled to the costs of the issues
found for bim, and the Plaintiff is entitled only to the
costs of the judgment by default.

1t scems to us, that the present case falls within the
former of those rules; for here the Defendant, by plead-
ing the gencral issue to the whole declaration, made it

ngcessary for the Plaintiff, in order to get rid of that _

plea, which would otherwise have barred his whole
action, to go to trial at thc assizes, and he could not
by any other means have obtained damages or costs on
the judgment by default; the Plaintiff, therefore, having
obtained a verdict on the plea of the general issue, and
on assessment of damages on the judgwment by default,

(2) 5 East, 261. (c) 3 T R, 6544
(6) Anmiey L. 322, (d) & TR, 466.
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119
1881,
e
The Commits

sibners of the
Tramws.



120

1821.

N vt/
House

L -0
"The Corami.-
sioners of the
THAMES

CASES v MICHAELMAS TERM

is entitled to the general costs of the eause, including
those of tlig trial, the costs of the issue found for the
Defendant being deducted, but no costs being nllow'ed
to the Defendant on that issuc,

In this case, the learned Judge certified, under the
statute (@), that the trespass whereof the Defendant
was found guilty was wiltully and maliciously commit-
ted by him. %t has been argued on behalf of the De-
fendant, that this certificate cannot avail, because the
statute, it is said, does not apply to trespasses confessed
by a judgment by default, but only to such whereof the
Defendant is found guilty at the trial: and although
this Defendant has been found guilty on the general
issue; yet that, it is said, will not avail, because no
damages have been assessed under that issue. On this
point we consider it unmecessary to give any opinion,
because, independently of the certificate, we think that
the Plaintiff is entitled to the costs of the trial, being
the only mode by which, in conequence of the Defend-
ant’s pleading, he could obtain an assessment of damages
on the indgment by default.

() B& o W.3. ¢o 130 S50 4.
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Hzwity Macany and Many Vesssr v, ELIZABETH oy, 55,
ReyNoOLDS, |

v

’_['HE following case was directed, by His Honour Bequest of
the Vicé-Chancellor, to be sent for the opinion of ff&l‘l'?.:!?;.ﬁfa
this Courtq

and nephew

. «John during their
joint lives,
shate and shire alike, and to the survivor for life, iw rave there should bappen
1o be mo sstie living of themsy or cither of thews ; but in case bothy or estber, should
leave any itsue, to the survivor of the said sister or nephew one moiety of the per-
sonalty for his or her life, the other moiety, or suth patt of the same as should be
thought neadful hy the executor of the party dying and Jeaving fssue, to be applied
to the muntenance and education of all and every the child and children of the
paity so dying, during the re-pective minorities of such child or children ; and after
the dedth of the survivor of the said «dster and nephew, the survivor’s moiety in the
personaltys or such part thereof as should be thought necewsary by the executor of
such survivory to be applied to the majntenance and gducation of all and every the
child and children of such survivor, during their respective minorities, and avben and
as such several children of the «zid «ister and nephew (1f there should be any ) should
respectively attain their age of 21, the whole of the +aid personaity unto ard equally
among-t all of them, share and share alike, and if but one, then to such only cluld :
the persons who eventually should have the payment of the shares to have due regard
to the expenditure of the children during their minorties, in order to the divivion of
the property being made as equal av possible.  But if the nephew only should have
issue living at the time of the death of survivor of sister and nephew, the property was
to be divided among all his children, jo such shares as he by will should appoint; and
in default of such will, equally among all such children. If the sister and nephew
should both die without leaving issue, the property was given to such person or pers
soms, in such hares as the survivor of sister and nephew should by will appeint ; and
mn default thereof, to testator’s personal representatives. .

‘Then followed a devise of real estate to the sister and nephew foT their joint lives,
and to the survivor for his or her life, n cuse there should be no issue living of
themy or eitber of them s but n case both, or etther of themy should leave any
asslies then to the survivor of the sister and nephew one undivided moiety of the
real estate for his or her life; the rents and profits of the other undivided moiety
to be applied to all and every the child and children of either of them (the sister and
nephew) so dying, during their several sinorities, if there should be occasion for it,
in like manner as was directed regarding the pir-onal estate ; and after the death of
the survivor of the sister and nephew, the remaining moiety of the rents and profits of
the real estate was to be applied in like manner, if there should be occasion, to all and
every the child and children of cuch survivor, dusing their several minorities ; and
nwken and as such several children of the sister and nephew (if any .uch there should be)
should respectively attain their age of 21 the whole of the real estate was given unto

and
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and equally
amongst all
such children,
share and
shate alike, if
rioré thin
one, a$ téhants
in coittmen;
and to their
respeetive
heirs and a8~
sighs, for ever;
and it case the
sister dnd hes
phew shoiild
both die with-
ditt leaving, or,
there being
issue, they
should die un-
dét 21 without
1ssue, the real
estaté was
givent to G. M.
Held, that
utider this
willy 3 child of
the nephesr,
the only issue
of nephew or
niece alive at
the death of
the devisor,
took, at the
death of the
devisor, a .
vested estate,
in fee simple
in remainder
in the devisor’s
real property,
subject to be
devested in

CMES v MIOHARLMAS 'mm!

Iabn Vessqy was, in his llfetxme and at the tifne of his
&éath, pmg%d of considerable personal property, and
seised of an undivided third part, in certain m&ssuagea;
lands, tenements, and hercditaments called Upper Hex-
grove Farm, in the pamﬁ of Southwell, in the county of
Nottingham, by virtue.of an indenture of demise, dated
the 22d September, 1798;.whereby the said messuages,
lands, tedements, and hereditaments were demised to
him and two other persons thercin named, their helrs and
asdighs; to hold to them, their heirs and assigns, as te-
nants in eommon, during the lives of the persons therein
naitied.  Livery of seisin was endorsed upon the deed.

Johkn Vessey, by his will, after various specific and pe-
euniary logacies, gave all the residue of his personal
estate anid eflutts, of what nature and kind soever, as
follows ; the interest, dividends, and proceeds arising
from such redidite, to his sister, Mary Vessey, and his
nephew, Henry Machin, during their joint lives, to be
equally divided between them, share and share alike, to
and for theit respective use and benefit, and to the sur-
vivor of them, during her or his life, in case there should
happen to be no issue livitg, lawfully begotten of them
or cither of them; but, in case both or ecither of them
should leavé any such:issue, then to the surviver of
them, the said’ sisfer and nephew one moicty or half-
part otily of the intercst, dividends, and proceeds of the
residue of the personal estate, for and during his or her
life; the other moiety or hallpart thercof, or such part
of the ¢ame as should be thought needful, by the exe-
cutors or administrators of cither of them, so dying and
leaving dssue as uforesaid, to be paid and applied for
and to%ards the maintenance, education, and bringing
up of all and every the child and children of such of
them the said sxater or nephew o dying during their

part by the birth of other children of 'the nephew or niece or either of them, and
MBM& ahogtther i thie everit ef such child dying in the leetime of the nephem

or wikdipage without issue,

. - several
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sevéral and respective minorities; and from and aftéi the
death of the survivor of them, the said si,g;ax and fies
phew; the other impicty or half-part of the interest,
dividends, and proceeds; or such part thereof as should
lse thought proper by the exedutors or administrators of
such survivor of themn the said sister and nephew, to be
applied in like manncr, for ang towards the maintenance,
and bringing up of all and evety the child and children
of such survivor, during their several and respective
minorities ; and when ahd as such several ¢hildren of the

suid sister and nephew (if any sueh there should happen

to be) should respectively attain their age of 21 years,
then the whele of the residue of the said personal estate,
unto and equally amongst all such children of the said
sister and fﬁcphm&, share and shave glike; and if but
one, then to such only child: the person or persens who
eventually should have the payment of the above shares
to have due regard to the expenditare on such several
and respective children during their minoritigs, iu order
to the division of the said personal estate bung made
as cqual as possible amongst them; but if it should
happen that the said nephew only should have issue
living at the time of the death of the survivor of them
the said sister and nephew, then such residue of the said
personal estate, was to be paid in like manner, unto and
amongst all his children, in such parts, shaves, and pro-
portions, manner and form, as be should by his last wnll
direct and appoint: and in defanlt of such will, the
residue of the persoual estate was bequeathed uato and
equally amongst all such children of the said nephew;
provided, that in case the said sister and nephew both
dicd, without leaving any lawful issue of her or his
bedy living, then the whole of the residue of the said
personal estate was given to such person or persons, and
in such parts, sharcs, and proportions, manner and
form, as the said sister and nephew should by will
appomt, and in default thereof, to the testator’s re-

present-
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. pirescotatives, All and cvery the testator’s' veal estate
%ntso&mm Qmi wheresoever was given and devised
"ﬁnto the tostator’s said sister and bis- said ncphew
for and during the term of their joint natural lives,
and to the survivor of them two, during her or his
life, in case there should bappen to be no issue,
living, Jawfully begotten of them or either of them;
but in case both or either of them should leave any
such issue, then to the survivor of them the said
sister and nephew, one undivided moiety or ‘half-part
only of the said real estate, for and during his or her
life; and the rents and profits of the other undivided
moiety of the said real estate, were to be paid and ap-
plied unto all and ¢very the child and children of either
of them, the said sister and ncphew, so dying during
their several minorities, if their should be occasion for
ity in like manner as was thereinbefore directed, regard-
ing the interest and proceeds of the personsl estate;
and from and after the death of sueh survivor of the said
sister and nephéw, the remaining haltepart of the said
real estate was to be paid and appiied in like manner,
if there should be occasion, unto all and every the
child and children of such sarvivor of the said sister
and nephow, during their several minorities; and when
and as such several children of thevsaid sister and ne-
phew respectively, if uny such there should happen to

be, should respectively autain their age of 21 ycars,

then the whole of the said real cstate was given unto
and equally amongst all such children of the said sister
and nephew respectively, share and share alike, if more
than one, as tenants in common, and to their several
and respective heirs and assigns for ever; and if but
one, to.such only child, his or her beirs and nssigns for
ever; and in case the said sister and nephew shonld
both bappen to die, without leaving lawful issue of her
or his body, or there being such, they should happen to

die
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die under the age of 21 years, and wsthotvn imxe. ﬂ‘k‘
all and_every the said real estate was giveninnto Ged
,Moselqy, of Famyfeld, farmer, his heirs and assigns f&'
ever. The . testator appointed his said sistery: Mary
Vessey, and his nephew, Henry Machin, executnx and
executor of his will, -

The testator died on the .3(1 day of Fel)rumy, 1819,
without baving revoked or altered his will. Hemry
Machin and Mary Vessey (who remains unmarried) are
his coheirs at law. Henry Machin, at the death of the
testator, had a daughter, Elizabeth Susannah, who was
then and is now his only child. On the 10th October,
1820, Henry Mackin and Mary Vessey made an agree-
ment in writing with the Defendant, Elizabet/ Reynolds,
whereby Henry Machin and Mary Vesscy agreed to scll,
and the said Llizabeth Reynolds agreed to purchase the
said undivided third part of the said messuages, lands,
tenements, and hereditaments devised by the will of the
said Jokn Vesscy ; and Henry Machin and Mary Vessey
were, by the said agreement, bound to make a good
title to the premises, and convey the samne to the said
Elizabeth Reynolds.  In order to make title to the said
hereditaments, Henry Machin and Mary Vesscy, paying
a compensation therefore, obtained of George Mosely,
by an indenture, dated on or about the 20th January,

125

| 1821.

e N e’
. MACHRS
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1821, a release of all his iuterest or possibility under the »

testator’s will ; and by certain indentures of lease and
rclease, bearing date respectively the 21st and 22d days
of January, 1821, and made between the said Henry
Machin and Mary Vessey, of the one part, and Robert
Swan, therein described of the other part, reciting,
among other things, the said indenture of demise for

lives, and the will and death of the said Jokn Vessey,

leaving the said Henry Machin and Mary Vesscy his co-

heirs at law, and further reciting, that, for the purpose -

‘of destroying the contingent remainders expectant on
the
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the life estates of the said Henry Mackin snd Mary
Pesscy of ‘and in the third part of the messuages, londs,
and hereditaments comprised in the seid indénture of
demise, and given and demised by the said will of the
said Jokn Vessey, by merger of the said life estates of the
said Henry Machin and Mary Vessey, in their reversiongry
estate or. imerests of and in the same third put, as
heirs at law of the said Jokn Vessey : It wag witnessed,
thay, in pursuance and performance of the said agree-
ment, and upon such consideration as were therein
mentioned, the said Henry Machin and Mary Vessey, and
each of them, granted, bargained, sold, released, and
confirmed, unto the said Robert Swazn, his heirs and as-
signs (in his possession then being, by virtue of a
lease for a year, as thercin mentioned), the said undi-
vided third part or share, late of the said Jokn Fessey,
of and in the said messnages, lands, and hereditaments
comprised in the said indenture of demisc, to hold the
same uunto the said Robert Swan, his bheirs and assigns,
for and daring the natural lives of the persons named
as cestui que vies, in the said indenture of demise, and
the survivor of them, freed and discharged of and from
all the contingent interest given and devised, in and by
the said will of the said John Fesszy, to the uses and
upon the trusts thercin limited, expressed, and de-
clared, of and concerning the same, that is to say,
{amongst others) to such uses and upon such trusts, and
for such ends and purposes, and with, under, and sub-
ject to such powers, provisions, declarations, and agree-
ments, as the said Henry Machin and Mary Vessey, at
any time or times, and from time to time jointly, during
their joint lives, by any deed or deeds execated as
therein was provided, should jointly direct, limit, and
appoint ; and in default thereof, upon such further uses,
and trusts, for the benefit of the said Heny Machin and
Mary Vessey respectively, as therein were mentioned.
The
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The questions for the opipion of the Court were, first,
whether Zlizabeth Su.samm}z Machin, the ‘daughter of
Henry Muchin, took any and what estate in the said
undivided third part of the messuages, lands, tene-
mneuts, and hereditaments comprised in the indenture of
demise, upon the death of the said Jokn Vessqy, and
under his said will, R

Second, whether the said Robert Swan, H'enry Mackin,
and Mury Pessey respectively, took any and what estates,
interests, or rights respectively, in the said messuages,
lands, tencments, and hereditaments, nnder the said
deeds, dated respectively the 21st and 22d of Junuary
18¢1,

Hullock Serjt,, for the Plaintiffs.  The daughter of
Henry Machin took only a contingent remainder in the
devisoi’s real property, under the will of the devisor.
The devisor’s intention, gs it may be collected from
varions expres-ions in the will, was, that none of the
limitations over should take effect till the death of his
sister or ncphew. There are many cases which de-
cide, that when the expressions ¢ leaving issuc,” or
“ leaving heirs of her body,” are employed, the issue
intended are only those who shall be living at the
death of the party who is to leave them. ZForth v.
Chapman (@), Read v. Sncll.(b) 8o the expression
s when and as,” applied to the period of a party’s

-
commg of age, has been holden to mean, that nothing

shall vest till that time. A legacy to 4. B. when he is of
such an age, lapses, it he dies before the age indicated.

The present will may be considered in two divisions;

that which relates to the personalty and that which re-
lates to the realty, though the expressions are ueaély
alike in both, In that part which relates to the pér-

(@) 1 Peere Woms. 664. 2 (&) 2 Atk 656,
Eg. Ca. Ab. 293. pl. 36, 359%.

2 15,
sonalty,
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m&' %e property is biequenthed to the ‘sistet and

N nEp”hew ad to the survivor of them, in case therc sheuld

Macsix
w.

happég to'bt no issue of either of them lmng, but in

ReynoLms. casé either of them should leave any issug, then, in cér-

tain ‘proportitms ta such'issue. ‘So, a5 to the reslty, the
limitation ovef is, in case cnber of them s?mll lea've‘
anyjssde. That ¢an only mean such issue as should
be living at the death of the party Then, as it could
not be ascertained before hand who would ‘or would not
be living at thé death of the sxster or nephew, the re-
mainders oVer, dependmg on :m unccrtainty, were
clearly contingent: and as such, weré deshoyed by the
conveyance of the 21st nnd 29d of Januar, Ys. 1321, the
- frechold intcrest on which they were supported, having .
theu.by ceased. What cstates Robert Swan, Henry
Machin, and Mary Vesst;y, respectlvcly take by that con-
Vey'mae, depehds on the determination of the question
touchmo' the remamders in the w1l]

"Pell Serjt.,, for the Defendant. The danghter of
Hmn/ Miichin, the devisor’s nepbew, takes a vested
.remainder in ‘the devisor’s real’ property, subject to
thié Tife interest of her father and aunt, subject to the
fund for the maintenance of children, and ‘subject to
open”and admit to participation, after-born children,
This is the intention of the testator, to be collected
from the whole wiﬂ';\' he meant the children of his
nephew and sister, to take at the deaths of the ne-
phew and sister, and to take equally, which they

. .would not do if the remainders were holden to be con-

ﬂngent, as the nephew and nicce rmg,ht then bm' them,

for” want of a supporting frechold.  The expxcssxon

L ?ﬂ and a§ dbes not fix the time of & contingency, but.
- p

nts out when a vested interest shall fall into possese

_sion. DBoraster’s case, (a) Goodtitle v. Whithy. (b) Doe

(2) 3 Repo.s. (%) 1.Burr, 238, B
v. Lea,
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v. Lea. (@) The law favours vested interests, and if
there are any words to cffect the testator’s inten-
tions, they must receive a liberal construction.  Toes v.
Lsgge.(b) As to the cascs touching the expression
¢ leaving issue,” they were, like all other cases on wills,
decided on the particular instrument, and cannot be
safely applicd to the construction of any other. Ac-
cording to the definition of Willes C. J. in Parkhurst v.
Smith (¢), theve are but two sorts of contingent remain-
ders, and the circumstances on which the present remain-
ders are supposed to depend (namely the number of chil-
dren that may be living at the death of the nephew
and sister} will not render a rcmainder contingent
within that rule.

FLdlock, in reply, urged, that the greatest inequality
in the division of the property might ensue, if these re-
mainders were holden to be vested; for ift one or more
of the children should die, the share of the parties so
dying would go to an clder brother, who might thus
obtain cleven twelfths of the whole property, while an-
other brother had only one twelfth; that the rule
touching contingent remainders, laid down by Hilles

* (. J., bad always been deemed too narrow, and that
the nwmber of children who might be living at the
death of a parent, was clearly laid down by Fearn as
one of the circumstances which nfight render a remain-
der contingent. -

The following certificate was afterwards sent.  This
case has been argued before us by counsel.  'We have
considered ity and are of opinion, that Elizabeth Susannal
Machin, the daughter of Henry Machin, took, upon the

(a) 3 1. R, a1. (c) Willesy 338.
TR

Vou, 111, K Jeath
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1821.  denth of the said John Vesscy, and under his will, an
m estate in fee simple in remainder, during the lives of
w. the cestui que wies, in the undivided third part of the
RerroLos. mes.r.dages, lands, tenements, and hereditaments, coin-
prised in the said indenturc of demise, subject to be
devested in part, by the birth of other children of the
said Henry Mackin and, Mary Vessey, or of cither of
them, and determinable altogether in the event of her
dying in the lifetime of the said Henry Machin, or under

the age of twenty-one, without leaving issuc.

Second, That the said Robert Swan, Henry Machin,
and Mary Vessey, did not, nor did cither of them, take
any cstate, interest, or right under the said decds of
the 21st and 22d of January, 1821, which can in any
way defeat or affect the remainder, which we conceive
to have been vested in the said Zlizabeth Susannak
Machin, as aforesaid.

R. Davras.

J. A. Parr.

J. Burrouan.
J. RicuarpsoxN.

Nov. 33+ KeLLy v. CLUBERE.

Debt will n]c:t "HE plaintiff declared in dcbt, for the arrears of an
i;;ed:f"&i :uz annuify granted by thef Defcndz{nt to the Plaintiff’s
nuitant, for the wife, for life; the declaration alleging, that by an in-
arrears of an_ goneyre between the Defendant of the first part, and
annuity for life :

issuing out of

lands, though the declaration avoids stating that the grantor had a freehold in the lands,
and dlleges that he received the rents of the lands to the use of the grantee,

one
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one Sarah Clubbe of the second pavt, (which said Sarah

had since intermarried with, and was then the wife of
the Plaintifl;) and one John Jeyes of the other part,
the "Defendant, for the considerations therein stated,
did grant unto the said Sara/ and her assigns, during
the term of her natural life, a certain annuity, anpual
sum or rent charge of 2007, to bg yearly issuing, payable,
and going out of certain premises in the said indenture
particularly mentioned: that, afier the making of the
indenture, and after the Plaintifi’s wmarriage with the
said Sarah, and during her life, to wit, on the 25th
March, 1821, 200L for four quarterly payments of the
said annuity or rent charge, which. ended and expired
on the day and year aloresaid, became, and was due,
owing and payable, and still was in arrear and unpaid,
coutrary to the eficet of the indenture and the Defend,
ant’s covenant : and that the Defendant, during the term
in which the arrcars had accrued, and sinee the spjd
intermarriage of the plaintiff, had received the rents and
profits of the premises to the use of the Plaintiff, wherc-
by, &c. Then followed the common money counts.
Demurrer and joinder.

Hullock Serjt., for the Defendant, was stopped by the.
Court, who called on

Onslow Serjt., for the Plaintiffy agking him if he could

distinguish this case from J¥ebb v. Jiges. (a) Ounslow ™

said, in that case the grantor of the annuity was alleged
to be scised in fee of the lands on which the annuity was
charged, and though it was clear, that debt would not
lie during the life of the annuitant, for the arrears of an
annuity for life, issuing out of a frechold, yet there was
no such decision with respect to annuities charged on

(4) 4 ML S, 113,

K2 terms

a1
1831.

KeLLy

'y.
CrLuess.
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1821, terms for years; that there was nothing unusual in

Kewiy granting an annuity for life out of a long term for years,

. as out of a term for 500 years; and that it did not appear

CLUBBE.  on the declaration, that the Defendant had a ircehold in

the premises charged with the annuity, or indecd, that

he had not merely a term for years; that, if it would

have appeared by the indenture referred to, that the

Defendant had a freehold in the premises in question,

the Defendant ought to have sct it out on oyer; and

that, at all events, debt would lie on the allegation, that

the Defendant had reccived the rents and profits of the
premises to the use of the Plaintiff.

But the Court thinking, that this case was not to be
distinguished in principle from Webb v. Jiggs ; that it
must be taken, the grantor had a fee in the premises
when nothing to the contrary appeared, and that the
circumstance of the grantee’s taking a frechold, was of
itself sufficicnt to bar the action, they gave

Judgment for the Defendant.

Now. 24, Goss v. WATLINGTON.

Entries ni¥% "T"HE Defendant had suffered judgment by default in

d d . ..
le:“::e:;e an action of debt on bond.  After reciting that one

taxes ina  Thomas Watts had lately been elected and chosen the

public book, . , . . .
P anded doma beadle of the ward of Queenkithe, in the city of London,

to him by his and that, in order to secure the payment of all taxcs, rates,
predecessor in

office, and afterwards delivered to his successor, are evidence against his surety, in an
action on a bond conditioned for.the due performance of the collector’s duty, and the
delivery up of the books kept by him in his office.

. " Quare, Whether the receipts signed by such collector, for monies payable to him

» i his official capacity, gre evidence against his surety in such case. .
duties,
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duties, and other assessments which he might, by virtue
of such office, be at any time appointed to collect and
receive, unto the Plaintiff, the deputy of the ward, he

133

1821.
Goss

V.

the said Thomas Watts and the said Defendant had agreed WATLING.

to enter into the above-written obligation, the condition
of the bond stated in the declaration, was, ¢ that if
the said Thomas Watts did and, should well and faith-
fully collect and receive the watch-rate, and the several
taxes, duties, and assessments which he then was or
should or might thereafter be appointed or employed
to collect or receive by the Plaintiff, as such deputy as
aforesaid, and also did and should well and truly pay or
cause to be paid the same watch-rate, taxes, duties, and
assessments, and every part thereof respectively, unto
the Plaintiff; his executors or administrators, or unto
his or their order, upon demand, from time to time,
when and as soon and as often as the same, or any part
thereof respectively, should be received by him the said
Thomas Watts, deducting only the customary allowance
or poundage for the collection thereof’; and also did and
should, from time to time and at all times, so long and
as often as the said 7%omas Watts should continue or be
appointed or employed as collector or receiver as afore-
said, diligently and faithfully employ and apply himsel#
in and about the collecting and recciving of the said
watch-rate, and all other dutics apd assessments; and
also, if he the said Thomas Watts, his exccutors or_
administrators, should, at any time when thereunto
required by the said Plaintiff, his executors or adminis-
trators, render and give unto him or them a full, true,
distinct, and perfect account, in writing, of such his em-
ployment, collection, and receipt, and deliver up to him
or them all the books and accounts entrusted to his care .
as collector or receiver, or as beadle as afovesaid; and
did and should, in all respects, well and faithfully de-

K3 mean

TON'
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mean and conduct himself in the execution of his duty
or appointment or employment as aforesaid, then the
bond should bic void and of no eftect, otherwise the same
should be and remain in full force and virtne.”  Breach,
that although Thomas Watts, after the making of the
bond and condition,, and before the commencement
of that suit, by virtue, of his said office of bendle
as aforesald, did receive and collect the watch-rate,
and several other duties, taxcs, and assessments, which
lte was appointed and employed to colleet and re-
ceive by the said Plaintifl, as such beadle as aforesaid,
to the amount of 1004, afier deducting the customary
allowante or poundage for the collection thercof; and
although  Thomas Watts  alterwards  was  demanded
and required to pay over to the said Plaintiff, ac-
cording to the condition of the bond, the said sum
of 100., so collected and reccived by him, he reflused
to doso.

On a writ of inquiry, exceuted before Deallves C. J.,
at the London sittings after Trinily term last, with a
view of proving the amount of the sums received by
TWatts, certain books were prodaced, which had been
Aelivered to him from his predecessor in the office of
collector or receiver of the watch-rates, &c., and which,
on his dccease, were handed over to his successor.
These books contained the names of the parishioners
charged with the watch-rates, and opposite to the name
of each parishioner was the sum at which he was as-
sessed, - Many of the names were ticked off; that is, a
mark was made at the side of them, by which mark
Waits indicated that Le had recived the sum assessed
1o these names.  Receipts, signed by Watss, for monies
paid to him in his official capacity, were also pro-
duced. The counscl for the Defendant having ob-

jected
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jected to the admission of these books or receipts as
evidence against the Defendant, damages to the amount
of the penalty of the bond were assessed for the Plain-
tiff;, with leave to the Defendant to reduce them, in
case the Court should be of opinion that the evidence
ought to have been rejected.

Pcll Serjt., accordingly, moved to this effeet on a for-
mer day, contending, that though the entries in the books,
or the receipts, might have been good evidence against
IWatts, they were not cvidence against third persons.
First, as being evidence not on vath; secondly, as not
being the best cvidence, since the parties who paid
the money might themselves have been called. He
said such evidence had been rejected in Cutler v. New-
lin. (a) )

Vaughan and Peake, Serjts., now shewed cause against
the rule.  This would have been evidence against
Walts, and, if so, it is cqually evidence against the
Defendant, for admissions by one of several obligors
are evidence against a co-obligor. They are privies in
intcrest, and where several have entered into a contract,
the declarations of one will bind the other. Whitcomb
v. Whiting (b), Brockman’s case (c). Vicary's case (d),
Grant v. Jackson (¢). Wood v. Braddick (f). On the
same principle admissions by rated inhabitants of a pa-
rish have been admitted as evidence touching the settlew
ment of a pauper. Rer v. Hardwick(g) and Reaz.v.
Wiitley Lower (k). 'Then Watts, if alive, might, in this
action, havc been called to prove what he had received,

(@) Manning’s Digesty Evid.  (¢) Peake, N.P.C. 203.

Privies. . (f) 1 Taunt. 1044
(&) Dougl, 652 (8) zx Easty 598.

(¢) Gilbert. Bvids 47+ 6thed.  (b) 1 M.ES S, 636.
(d) Id, 5%

K 4 and
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and the entrics of a party deceased, if made against his
own interest, are admissible where he might have been
called if alive. Higham v. Ridgway (a), Harrison,v.
Blades (b), Barry v. Bebbington (c), Doe, Lessee of Reece,
v. Robson (d). In Lord Torrington’s case (¢), the entries
of a person living were admitted, on the ground that they
constituted part of the resigesta ; and so do the entries and
receipts in the present case. In an action against the she-
riff for an escape, the declarations of the original Defend-.
ant may be given in evidence. [Rickardson J. That is on
the ground, that the sheriff, by his conduct, substitutes
himself for the original Defendant.] In Perchard v. Tin-
dall (f), evidence of this description was admitted, and
it is impossible that any inconvenience could result from
such a course, inasmuch as the receiver would never
make entries against his own interest. Peake also cited
Brett v. Levett. (g)

Pell, in support of his rule. The cases of partners
and privies in interest do not apply, inasmuch as the
Defendant had no interest whatever in common with
Waits ; and cases of sureties are cases strictisimi juris,
favoured in law. Entries of deceased persons have
bten admitted to prove, not the truth of the entries
themselves, but some other fact with which they were
connected. The point now in dispute did not come dis-
Sinctly before Lord Ellenborough in Harrison v. Blades ;
and Lord Torringtow’s casc turned on the course of
trade. In no case has the receipt of the principal been
admitted as evidence against his surety when the party
who paid the money could be called, unless where the

(8) 10 Easty 109, (d) 15 East, 32,
(&) Phillipsy 269. 3 Campb. (¢) 1 Salk. 285,
7 (f) x Esp. 394.
() 4 T.R. 514, (g) 13 Easty 213.

agent
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agent had authority to represent his principal. The
rules of evidence are the land-marks of property and
the safeguards of life, both of which might be endan-

187
1821.
Goss
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gered, if evidence such as that which is contended for ~WATLING.

in the present case, were admitted against third per-

sons. - .
Cur. adv. vult.

« Dacrtas C.J. now delivered judgment. This case
has been much argued at the bar, and much on
topics which seem to have no very close applica-
tion to the subject. The Court, at least, will decide
on a very narrow ground, It is a principle clearly
established, that whatever a party says, either in
civil or criminal cases, is evidence against himself; but
in a variety of instances it is not evidence against
others. The entries in thesc books are in the nature of
a declaration of the party; but the present proceeding
is not against the party, but against his surety; and
therefore the question will be, first, whether the book
in which the principal charged himsclf be or be not
evidence against his surety ; and then, whether the re-
ceipts of the principal for money paid to him in the
execution of his office, be also evidence against the
surcty. And here it is necessary to advert to the
situation of the parties. The Pefendant was surety
for onc who was dead at the time the action was
brought, and who had been collector of the watch-rates
and other taxes in the parish in which he lived. The
condition of the bond on which the Defendant is sued,
is, that Thomas Watts should diligently and faithfully
employ himself about the collecting and receiving the
watch-rate and all other duties and assessments, and
should, at any time when required by the Plaintiff, ren-
der a perfect account in writing of his collection and
receipt, and should deliver up all the books and accounts

entrusted

TON.
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entrusted to his carc as collector or receiver. It is
clear, therefore, that the Defendant’s obligation is,
among other things, for the due dclivery of these books,
which are referred to in the condition of the bond, ‘as
public books, (it being there stated that they were eu-
trusted to him, and are to be delivered over to his suc-
cessor) and thereby bccome evidence against him.  On
this ground, wc think that the marks made by Watts
ticking off the persons asscssed, are, as an entry in a
publie book, evidence against the surety in this case.

On the ather point in the case, whether the receipts
signed by the principal are evidence against the surety,
more doubt has existed. Not that I agree in the asscr-
tion made at the bar, that in no case con the receipt of

‘a,principal be evidence against his surety. There might

be an authority actually given which wounld justify the
reception of such evidence; there might be an autho-
rity implied from the circumstances of the case. In
Biggs v. Laurence (@), the receipt of an agent was ad-
mitted as cvidence against his principal. Lord Kenyor,
it is eaid (0), ofterwards ruled to the coutrary. In
many cases there may be a doubt whether an agent has
or has not power to bind his principal; but I do not
agoede to the doctrine, that in no case is the receipt of
the agent evidence. It is sufficient that there is not
enough in the circumstances of the present casc to
admit the receipts of Warts against his surcty. Bat
as we decide that the booke are evidence, this becomes
less material.

judgment for the Plaintiff.

(a) 3 T-R. 454.
(&) By counselyin Bauerman v, Radeniusy, 7 T'. R, 665.
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Orr ». Moricg and Others.

ASSUMPSIT for use and occupation. The Defend-

ants were the assignees of a bankrupt, and at the
trial before Dalias C. J. (Middlesex sittings after Trinily
term last,) it was proved, that one of them had con-
tinued for some time after the bankruptey to occupy a
counting house, which, up to his bankruptey, had been
occupied by the bankrupt.

The Defendants, under a notice from the Plaintiff,
produced the deced of assignment, and the Plaintiff,
omitting to prove its exccution by the attesting witness,
it was contended, that the deed was not admissible in
evidence.

Dacras C. 1, beld, that the assignment so produced
was admiskible, as coming out of the possession of the
Defendants, who had taken a beneficial interest under it.
A verdict having been found for the PlaintifF

Tullock Serjt.y on a former day, obtained a rule nésito
set aside this verdict, and enter a nonsuit, on the ground,
that the Plaintiff ought to have proved the deed by
calling the attesting witness, .

Pell Serjt,, who shewed cause against the rule, cited
Pearce v. Hooper (a), and contended, that the Defend-
ants taking a beneficial interest under a deed in their
own custody, must be thercby decmed to admit its duc
gxecution.

(a) 3 Taunt. 6o. '

Hullock
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The Defend-
ants, as-ignees
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produced, un-
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tifl (in an ac-
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of assignment
of the bank-
rupt’s effects :
Held, that the
deed was ad-
missible in evi-
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not proved by
the attesting
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having been -
shown thyt the
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occupied under
the deed.
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Hullock Serjt., in support of his rule, referred to
Gordon v. Secrctan (a), Jokmson v. Lewellin (b), and
Wetherston v. Edgington (c), as having overruled Rex
v. Middilezoy (d) where it was holden, that a deed
coming out of the hands of the opposite party, after
notice to produce it, must primé facic be taken to be
duly executed, and must be received in evidence without
proof of the execution ; and he distinguished the present
case from Pearce v. Hooper, inasmuch as the Defendants
did not take an interest for their own benefit. He
urged, that the Court should not go further in qualify-
ing the strict rule as to the proof of deeds; a rule
established on sound principles, and productive of no
surprise or inconvenience, inasmuch as the party calling
for the production of a deed, might, under a rule of
court or a judge’s order, obtain a sight of it beforchand,
and learn the name of the subscribing witness in time
enough to produce him. (¢)

Darras C. J. The cases on this subject have been
contradictory; the carlicr cases laying down a rule,
which, on first covsideration, 1 should have thought
correct, namely, that when an adverse party, who has a
detd in his custody, produces it on notice, it shall be
deemed to be duly executed, and the party calling for
it shall not be required.to prove the execution by calling
ag attesting witness. That rule indeed procceded on
the ground, (which subsequent practice has in some de-
gree removed,) that the party calling for the deed could
not be supposed to know the name of the attesting
witness. Then came the case of Gordon v. Secretan, by
which that doctrine was ecxpressly overruled, and,’

(@) 8 Bast, 548. (d) 2 T.R. 41.
(4) 6 Esp.xor1. (e) See the note to Wethersa
() 2 Campb. 94, fon v Edgington, 2 Ca{npb. 95.

wherein
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wherein the party calling for the deed, was held bound
to prove its execution, as in every other casd  After that,
followed the case of Pearce v. Hooper, in which it was
dccided, that where an adverse party produces, upon
notice to do so, an instrument under which he claims
a beneficial estate, the party cailing for the deed shall
not be compelled to prove its execution by the testimony
of the attesting witness; and in another case at nisc
prius, in which the circumstances were of the same
nature, I remember having ruled to the same effect.
The question then will be, whether, in the present in-
stance, the assignees did claim a beneficial interest under
the instrument which they were called on to produce?
As to that, it appeared that the bankrupt had claimed
the premises in question, that his assignees had entered,
and had occupicd them for some time, This brings
the case within the rule laid down in Pearce v. Hooper,
and I think it was not incumbent on the plaintiff to call
the attesting witness of the deed produced by the De-
fendants undgr these circumstances.

Park J.  Whether the rule in Rez v. Middlezoy was
right or wrong, I do not say; but the rule laid down by
Lord Kenyon, general and unqualified as it was, I know
produced great inconvenience, and 1 have myself fre-
quently scen Plaintiffs most cruclly nonsuited under the
operation of that rule. Pcrlm})s great inconvenience
might cosue from taking the rule generally, cither w&y;
but it has been properly restricted by the decision in
Pearce v. Hooper, and it is no longer necessary, where
the party producing the deed or notice, takes a bene-
ficial interest under it, that the party calling for the
deed should bring forward the attesting witness, I
think it sufficiently clear in the present instance, that
the Defendants took such an intercst under the deed,

and
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and that, therefore, it was not necessary to call the
attesting withess.

BurrovsH J. I remember a case prior to Rer 'v.
Middlezoy, in which the decision is to the same effect,
and I think that affords the soundest rule; for under
the other rule, the party who has the deced, frequent-
ly defeats his opponent by producing it; a hardship
which presses heavily on the party who ealls for the
deed. In this case, however, there can be no question,
because the assignees take an interest on the face of the
deed, and I think it was very properly admitted.

Ricasrpson L7 It cannot be anderstood now, that
a purty who produces a deed or uotice, is therefore to
be held as admitting it to be conclusive ugainst him,
In mauny cascs, he may contend the very contrary ; as
in the case of Gordon v. Secvelan ; or in the case of ans
heir who disputes a .decd or will, or where a deed or
will is fraudulent.  Bat, on the other hu}ld, there are
cases like Pearce v. Hooper, where a party who produecs
a deed must be taken to adnit its due execution, as where
he takes a benefical interest under it.  This case is not
so, strong as that of Pewrce v. Tooper, but is sufficiently
50 to justify the admission of the deed without callg
the attesting witness. .Thu Defendants ave assignees off
a bankrupt; they ocecupy a counting-house which had
been rented by the bankrupt 5 aud, upon notice to do so,
they produce at the trial, in an action for use and occa-
pation, the deed by which the bankrupt’s property is
assigned to thew. This is an instrument under which
they clain an interest, and their cace falls within the
rule which has been laid down touching the production
of deeds under which the party producing them takes
a beneficial interest.

Rule discharged.
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SteveNs and Another, Assignees of MITcHELL,
a Bankrupt, RoraweLL and Another,
Sheriff of MIDDLESEX.

"J .

"] HIS was an action on the 29th of Fliz. c. 4., against

the sheriff of Middlesexr for extortion. At the trial
before Dallas C. J. (Middlesex sittings after Trinity term,
1821,) it appcared that the sherifl”s officers, (who
were employed to levy under o levari fucias, o debt due
frons Muichell i the erown,) had, at his vequest, allowed
time for dividing his effoets into lots, in order that they
mighit sell to greater advantage: for the expences of a
mau cmiployed to keep possession during the time so al-
lowed, a small remuncration had been demanded and
received.

It wus objected among other things at the trial, first,
thut this being a levy for a crown debt, the sheriff was not
cntitled to poundage under 29 Eliz, ¢, 4., and that an
action for extortion did not lie on that statute, but
that the party’s remedy, il any, was on the 3 Geo. 1.
¢. V5., sccondly, that the remuneration, having been re-
ceived for something done out of the course of official
duty, was not an extortion within the meaning of cither
statute. A verdict having been found for the Plaintiffs,
with iiberty for the Defendants to moeve to set it aside
and enter a nonsuit, and

Vaughan Serjt,, on a former day having obtained a
rule z4si to this cffect, on the ground above stated,

Pell Serjt., now shewed cause against the rule, arguing
from the words of the statute of Elizabeth, that the
sheriff was entitled to poundage on a levari for a crown
debt, and consequently liable to this action, the statute

giving
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giving poundage on all writs of extent or execution,
and a levar\_facias being in the nature of an extent, and
at all events an execution. He cited Jones’s Index to the
Exchequer Records, title Sheriff; to shew, that, between-the
time of the passing of the statutc of Elizabeth and that of
George 1st, it had always been usual for the Court of
Exchequer to issue orders for poundsge on these writs ;
from whence he inferred, that the statute of George st
was merely cumulative: he also observed, that in Deacon
v. Morris (¢), which was an action on the statute of
Elizabeth, and in which there had also been a levy for
a crown debt under a levars, the present objection was
not started by the Court or counsel.

Vaughan, contrd, was stopped by the Court, ’

Darras C.J. It is not necessary for us to decide,
whether or no the facts proved in this case, amount to
extortion on the part of the sheriff.  Generally speaking,
extortion is the taking by colour of office more than
the officer is entitled to, or the party bound to pay;
in other wordg, taking more than ought to be charged
for the performance of the official duty. Here, the facts
arc widely different 5 it was no part of the officer’s duty
to bestow his time in dividing into lots the bankrupt’s
effects for the convenience of the bankrupt. Ifit were
necessary, therefore, to give an opinion, whether or no
‘this was extortion, I should think it was not; but it being
unnecessary, 1 give no opinion on that part of the case.
The ground of my decision is shortly this; the statute
of Llizateth, on which this action iz framed, applies only
to cascs between party and party. Before and after that
statute passed, orders wereissued {rom the exchequer, from
time (o time, which regulated what the sheriff should be

(«) 2 B.& 4. 393.

per-
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permitted to elgim, clearly shewing, that he was ‘mot
entitled to claim any thing under the statuf of Elizabeth,
for, if he had been so entitled, there would have been no:
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necessity for issuing the orders in question Then RomwL,

came the statute of 3 Gvo,'1,, whith is epplicable to
caves whete the debt iy due fo the ciiwn, sud gives the
sheriff poundage in those cases, in which he was not

before entitled to it, or, at least, very doubtfally. I am,

therefore of opinion, thet at all events, the proceeding
ought to have been on the Intter stataté, and net on the
former,

Parg J. 1 am of the eaine opinion. I have not
very fully considered, whether or no the facts of this
case afnount to extortiod, though I incline to think
not; but it is not necessary for me to give an opinion
on that point, because it id clear, that the sheriff was
not entitled to poundage, as & matter of right on exe-
cution for crown debts, previously to. the statute of
Geo. 1st. 'The statate of Elizsbeth upplied only to cases
between party and party ; and thereforé, when the crown
debt was large, the sheriff applied to the Court for res
lief, and the Court msde orders from time to time,
which would mever have been done if the sheriff l;ad
been entitled under the statute of Elizabeth, That is
a strong argument in support of the Defendant’s case.
Then came the statute of Geo. Ist, which mentions and
distinguishes the different writs: and even by that stae
tute, the poundage is not to be taken out of the effects
of the party, but out of the erown debt: the statute
then gives & remedy to the party aggreved; not by
action of debt as under the statute of Elizabeth, but by
& compulsory process from the Comzt of Exchequer.
In 'Deacon v. Morris, the only question before the

"Court was, ns to the treble costs, and the point now

Vor. IIL L in
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in dispute was not even adverted to. I am therefore of
opinion, that 11this case a nonsuit must be entered.

Burrover J. 1 give no opinion whether this action
would have bcen maintainable, even if the case were
within the statute of Llizabeth ; though, if it had been
necessary, I should probably have holden, that this was
not extortion under the circumstances. As to the other
points, I agree in the construction put by the Court on
the statute of Geo. 1st. It appears to demonstration,
that the sheriff had no right to poundage for a levari at
the suit of the crown, under the statute of FElizabeth ;
he acquired a right to it under the statute of Gen. 1st,
and parties aggrieved must now pursue that statute.

Rrcuaroson J.  This action is misconceived on the
statute of Elizabeth, which does not apply to crown debts,
but only to cases between party and party. Prior to
the statute of Geo. lst, the sheriff was entitled to
nothing, except under orders from the Court.

The language of the Court in Peacock v. Harris (a),
shews that the Judges thought the statute of Elizabcth
applied only to cases between party and paity, I think,
theréfore, the Defendant is entitled to a

- . Rule absolute,

(a} Saik, 331,
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ASSUMIT on d M@' U". Mﬁm&ﬁ& Oﬂ\ 'tbe gﬁ’ﬁ Insurance {-‘or
eria%t and from London to thé Ha Indizs Boooh onship

& 1 » 4 At W’ iﬂ’ d
and back. The ship was insured af 80007, and the 4;.::2 pA

freight to the amount of , thote, At the {ria} ;’féxblt;: ot and
beﬂxm Dal{ds C‘ Jq,‘at ‘hﬂ & ‘aoi ﬁttingﬁ Bﬁ(&t M@ l:o?he,%a::
term last, it appeared that {he ship having sailéd féoift Zndics and
England staunch and seaworthy (X 1. in Llyds Tisf), f;i;“'m"}"
arrived at Calcutia, took on bard a cargo for England, seaworthy
and having been overhauled and thoroughly repafred, f'°';:‘*'“""”“
sailed from Caleutz on her homeward voyage. Tn pro- ;2m: ;‘mie
ceeding down the river Hooghly she sustained damage, in addition to

some damage

by coming in contact with a brig at anchor; t?i‘it' having 30 heEs
been refitted, she proceedgd on her voyage, whed, being ::med inthe
already a little' leaky, in conséquence (a8 thé captaf viver Hooghly,

sA¢ encoun=

thought) of the accident with the brig, shé st e~ ued two
countered two storms, which injuf'éd Két th suéh a Sighved starmsat sea,
as to render it mecéssary for the captiin to puf Bifcl; by which dhe

was 80 shat-

and on the 30th bwa; ]’8‘2‘% sbﬁ l‘etﬁr ﬂﬁa to Cam tered 4s to ren-
in a shatteréd swaté, O the day of har dffivaly the expe g:: :;’e‘mm:v
tain entered a protest, and wrofe the folioWing Tottér to 10 put ,f:c"k‘:*
the resident agente for the committee at Xiyd’s: * Une and e e
turned to Cale
cutta on the oth of August; 1339, On his arrival ak Caloytta, he gave notice of
abandonment to the agents for Ligyd’s; resident there, and ffueted D ki
suiveyor might be présent at the sitveys of the ship, The dgents said they had
no suthority ta accept the abandonment; but their survegor attended the surveys,
when it was found that the ‘hip Was sa seriondy dahsged dhat the expense of re-
pairing her would be nearly soo0h  The dgerits réfased to undertake the repairs ;
and the captain, kaving in vain atterapted 1o hotrow fabney for that purpose by hy~
pothecation of ship, sold the ship for 2200k, conceiving that to be the best course
for all parties. On the agth of Aprily 1827, the daptain asrbvisd i London, where
the owner pesided; and, on the 3d &F May, the dhip’s papers Weve delivered. On
the sth of May, the ship’s broker abundoned ¢o the nnaerwt%tefa.
In an action on the policy an shipy the jury having foudd d verdict for the Plaiatiff
a: for a total loss, and that the caprath Jad eld fMe difp f¢ & judtifiable cause, the
Court (dessentrente Rochardegn J.) rofiumed to géant a new wial, which was moved for,
on the ground that the ship ought not to have been sbld) and that notice of abandon-
ment had not been givéhin dus tihih i
L2 dexstanding
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derstanding yon have been appointed sgents for Lioyd’s,

whete the sh}@ Vittoria is insured, 1 beg leave to an-

nounce to you her return to this port in consequence of
stress of weather, by which she has been rendered very
leaky, and almost all her rigging snd sails have been
carried away. It appears to me that her damage is con~
siderable, and it is, therefore, my intention to abandon.
1 have entered a protest, and shall send you a copy
thereof as soon as executed; in the mean time it is my
intention to put her into Messrs, Rickardson and Co.’s
dock, for the purpose of holding & survey on her, at
which you will, I presume, send some person to attend,
I shall keep you advised of proceedings.” This letter
the agents answered by writing to the captain, that they
approved his intention to put the Vitforia into dock,
for the purpose of a mmute survey being instituted into
her present condition, and that they would, if required,
direct the surveyor to attend®in his official capacity.
Different surveys were had, which detailed the injuries
sustained by the ship, at all of which but one the
surveyor appointed by Lloyds agents attended. By
these surveys it clearly- appeared that the ship was
greatly shattered, and that it would cost at least 16,000
rupees Lo repair her. On the st Septesnber, 1820, the
day of the last survey, the captain wrote to Lloyd’
agents, informing them of that stveys that the total
expence of repairing ship and rigging would amount (o
34,000 rupees; that it would be highly imprudent to
attempt any repair; that he thought it for the benefit of
those concerned that the ship should be sold by public
auction, and repéating his wish to abandon. The agents
replied by letter, that their inatructions from the com-
mittee at, Lioyd's were decidedly against any interforence
on their parta; that in no ¢ase was the agent to accept
an abandoniment of either ship or goods as the repre-
sentative of the tnderwriters; but to leave the parties

who abandoned to act on thﬁmr own responsibility. The
f captain
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captain then wrote to the agents, asking them if they
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would, as such agents, give orders for fhe ship being ‘e’

repaired. The agents having written to say,

MRW

they had no suthority togmmhd:mﬁon the cape * Bowmam.

toin songht adyice on the stbjéct by writing o full
statement of the case to three of the most respegtable
houses in Calcutta, who severally declined to advise him
thereon. On the 23d of September he applied to five
several houses in Chalewita to advance money upon
hypothecation of the ship. Four of the houses declined
to make gny advance, and the fifth also declined, unless
the captain would hand over the freight bills and po-
lictes of insurance.

The ship was then advertised and sold by auction early
in October for 11,000 rupees. The captain said at the
trial, that he had no money to go on with the repairs;
that if the ship had been hiis own he should have pur-
sued the same coutse ; and that to have repaired her, in
the shattered state in which she then was, would have
been an act of madness. The captain arrived in Zandon,
where the Plaintiff resided, on the 25th of April, 1821,
The ship's papers wepe received by the Dlaintiff on the
8d of May, and on the sth, the broker, by word of
mouth, abqudmd the ship to the undgrwriters. Dgllag
C. J, was of opinion, that there was shfficient wiotice of
the abandonment. Tﬁajury, ynder the direction of his
Lordship, found a verdiet for the Plainuff as for a total
Toss, and] that there was & justifisble cause for selling the
ship. i

The Salwitwwamwmh on 4 former day, obtained a
rule niss to set aside this vordict and have 2 ngw trial, on
the ground that the notm of abandopment was not
given in time; FHunt v, R@al Erchange (a), Mellisk v.
Andrews (b); That abandonyieat was necesiary under

{a) 5 ML S. 41 (8} x5 East, 13
L3 the
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the circumgtonges; Hodgson v. Blatkigion (a), Matin v.
pmm» () {nd mﬂmpd,y. Henghel} (c); snd thay the
nptam way tot justified in sellipg the ship, Beid v.

s Jifle vy W Assurance (e}, that
w beiqg m rag ‘moet ben ta all concerned,
«Pf;fm!hr @ ﬂ!@ weswritge on f*ﬂ&?‘*

PHRiE agmnst e

w mm hevelpen more ad-

uq W ndkigmtm op freight if the ship

had begp repair Eﬁuh@im ‘CXDENYY 0 88 t0 pur-
sue her yagagh ¥t that gophl oily baye lieen done at
a ruinous loss fo all others concerned; and the eaptyin
was enjitlegl to exercise & djscpetion an the subject.
Idic v. Roya} Eachauge dmmw. Hagman v, Mol-
iop (f ) Hgre, howpvoy, it was oyt of his power to
excrcige auy discretiony as hd failed in bis attempit to
obiaip meney to pay for the ropairs, Thie abandonment
made to the pgent of Lioyd's in Fndiz, ought to he
deemed  snfficient ;" Ry ‘though e had.pe autheriry to
aogept thg,ab nient, it wanhis dgty t9 pommunicate

i to his principals; and there wag'mp way ig nhich the
Plgintiff cquld expest i tanves i potie to them more
oSpeedily then thucugh, the handy of thpir pwn agent.
N &!’5‘ pida nWt in Brgland, mdv within

QWQ, H ,. in's Kw‘ (ﬁw on]y da-
¢ whidh oould e Plaintiff apeurate inform-

- a&m % 10 the éxtent q[ s lgm), was made within a
roasonsb

lo qu. *whmi,\ # all the cases require. Jn
‘Hoat v, W MWQ}, the delay was five days
I mgw v. Ao (8 from ;hs MA ta the 17th of

Pw W ) N
‘(*) ) “a 3‘?) rﬂo ﬂm& g &G
iw m'm } “ 5 w!g o B Qo 63y

H (5 15 &u{, M
. the
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the manth.  So, in Gernon v, Rayal Exchapge (a)y there
was manifest delay, No case decides tlat the notige
must he given on the very day the parfy teceives the
eommunication of his loss, Bot it may be donbtfill
whether, where a ship is sold, it he nccessary to give
notice of abandonment at oll, In Hmlgsgn v. Blgckis-
fon it was holden necessary: but the contrary was
ruled in Myblett v. Shedden, () [ Rickardson¥. There
the cargo was sold adversely; in Hodgson, v, Bleckiston,
it was sold for the. party concerned, Dallag Q\J. In
Altwood v, Henclell, Lord Kenyon inclined to think the
abandotimant neeesgary ; and it may be taken for granted
here,]
!

Faddy, in support of the rule. A eapiain can only
be permitted to stll in casos of extreme necessity, such
as a moral or physical impossibility of repairing, and no
such negessity existed here; the ship was staunch when
sho sailed, and money might bave been raiséd by hypo-
thecation of the cargo.(c) It was long donbted whe-
ther a captain could lawfully sell under any circum-
stances. Reid v. Darby. In Idle v. Royal Bachange,
this Court held there was snch ap extreme necessity;
but the Coutt of King’s Bench, donbting whether that
had been made ot, ordered a vemire de novo. (d)° At
all events, a captain asnnot be justified in belling the
ship, except in s case in which he would have soid her
if she had been uninsured. Green v, Royal Eschange Ay

(a) 3 Marsh. 88. on for wrgument in K.B, that
8} 33 Barty 3044 . Caurt ont Tindal, who was
hcm of the c&nquudm, for the Defendants in grrary to
3 Rob. Adm, Rep. 045 Bes point out how it appeared by the
Park's Inturamgsy, 658, mote; tpecial vardiok that the salé was
th ed. necessary ; andy after hearing
(d) Bosanguet Sutity: amicgs  gofie chservations from him to
curiey informed thé Coutt that show that the necessity was to be
when the case of ldle v. The itforred from ti finding of the
Royal Exchange, in ercony came  fury, dapremsed # cloar opinion

L4 surgnog,
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surance. (a) the present case, the captain would never

N’/ have sold hel if she had been uninsured: for if she had

Reap
e

BoNHAM,

been repaived at an expence of 5000/, and had parsucd
her voyage, 7000/ would have remained out of the esti-
mated value of 19,0001. wheress, under the sale, only
1200/ remained: then the sbandonment was not made
in time, What passed between the captain and the agents
for Llgyd’s in India, must he pat out of the question; the
agents having no anthority to act in the business: the
captain having arrived in London (the place of the Plain-
tiff’s residence) on the 25th of April, it cannot be be-
leved that he delayed waiting on his owner, after such
a disaster, till the 8d of May; if he did not so delay,
the abandonment was too late according to Mellish v,
Andrews, and Hunt v. Royal Exchangg. As to the ship’s
papers not having come to hand before that day, they
were not necessary to enal le the owner to give notice of
sbandonment, as they would not inform him of the ex-
tent of his lossy, a loss which it inust be presumed he had
heard of by letter from bis captain in the long interval

between September and Apral.

Dairas C.J. The jury have found, in this case, that
the captain had a justifiable cause for selling the ship,
and they found this on all thefacts in evidence in the
cause : to those it becomes, therefore, necessary, in the
outset, to refer; and the more 30, betauvse an endeavour
has been mads, though I do not say improperly, to
impeach the conduct of the master, ns if he had acted
for his own bengfit, or for the benefit of his owners,
instead of acting for the benefit of all concerned. The
ship having been seriously daindged in a storm, what
that the necessity did not appear, abundonmn might also be left
and awatded a wewire de wovn,
for the purpose of teying rhether Thecm having been settled,

it existed op not. J.sald  rever came to trial on the wemre

that the question, er the e movo.
circumstances amounted to an  («) 6 Taunt, y4.

! was
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was the conduct of the captain on his refurn to Cal-
cutta ? 1t is admitted that the underwriter$ have agents
at Caleytta; not inde d for the purpose 'of accepting
abandonments, hut for 'e purpose of transmitting in-
formation: however, the, bave agente there; and what
could the captain do .nore, «s a man of justice, honour,
and integrity, then mve notic  f abandonment to those
agents? He coald not abandon to the underwriters, for
shey were not on the spot. If their agents were not
authorized to accept abandonments, ‘they might ot least
have transmitted intelligence of them; and there was
no other person to whom abandonmsnt could be made,
‘What {s the next step? The captain submits the ship to
a regular survey by competent persons, and, not content
with his former notice to the agents, gives hoticealso of
the survey, and invites the agents to send some one to at«
tend. They return for answe: that they will, if required,
send their sorveyor to atiend in his official capacity.
Accordingly, one of the surveyors who signed the report,
whirh was in evideuce in the caus., and proved the shat-
tercd state of the ship, was thg surveyor appointed by
Lioyd’s agents. At cne time *he captan was inclined
to repair the ship, 1 it had beer. possibic- and that is
clear from ibe attempt which he made to borrow mouvey
for the purpose 1 attesapt which faileds The captain
swears tha at méney to, go on with the repairs,
and that, ir te in which the ship was, it would
heve becr. ____ 40 sttempt to repair her. U:fder
these circumstanges, the captain sells the ship, after a
public advertisement ; the agents of Ldoyd’s being on the
spot, no protest being made agginst the validity of the
sale, nor any thing eommunicated by them, to impeach
its validity : and the jury come to the conglusion that the
captain was perfectly wartamted in all he did, The
direction of Lord Mansfield tothe jury, at the trial of
the cause of Milles v, Fletcher (a), was, ¢ that if they

(#) Dougl, axg.
were
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were satisfied the captain had dong what was best for
the hcneﬁt:{pf oll coricerued, they must find as for a
total Joss.” \ Afierwards, upon the motion for o new
trial, Lord Mangfeld said, “ The captain - had no ex-
press opder; bit be had an implied authority, fram both
sides, to do what was fit and right to be done j— and
whatever it was right for him to haye done, if it had
been his own ship and ‘cargo, the underwriter must
answer for the consequences of, because this is within
bis contract of igdemuiry.” Tinally he says, 1 left it
to the jury to determine, whether what the captain had
done was for the benefit of the concerned.  If they had
found ¢ that it was,” whore would have been the question
of law?”  So was it left to the jury in this case; and
they bave found that what was done, was done in the
exercise of an honest discretion, and for the benefit of
all concerned; and I see no reason, (the jury having
licen special, and peeuliarly competent to judge of such
subjects,) to overturn the conclusion td which they have
come.

The only remaining question is, whether notice of
abandonment was givert in due time; und it js to he
considered, whether, under these ciicmuntances, the
rule as to notice is to be rigidly pressed. Notice must
be given in reasonable time; the Court being the judge
of what is reasonable; and cdeps have been urged, in
which they bave decided what is and what is not rea-
sonable. But what is the reasongble time within which
notice should be given, must, in every case, depend on
the circumstanees of that individupl case. Here there
is no evidence ¢f any commpunication to the owner, of
the circumstarices of the loss, previously to the arrival of
the captdin and the notice having been given on the day
but one after the owner was furnished with the full
means of knowing oll the facts of the case, must be

deemed sufficie
Park
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Pagk §. The vepdict wag pig,grly right pn the firgt
point ; for a case ol gronger pecessity to jult’i‘;y the sgle
of o ship hay reidorh Leep made out. e captain
conld nat propyre money far teeales, and it wes not to
be cxpected that he' shold let the ship rg, Did bhe
then act a3 4 fair men nught ? ha went tg the very por-
son whom hethiught sitherized 10 aet i the' busiagsn
(that persony indéed,s dénied dny authority t6 accept an
abandonment) but hﬁ{vmﬁ eatled in tp the sugvey, ond
the ship was #6ld, np the most advisgsble wiy of dispos-
ing of hor when ghe resylt of that survey was known.

Then comes the question, whether the natieo of abap-
donment was given in time: the cases eay it shapld be
givep speedily, or as sogn s Ay be, that {s, within & rea-
sonable time; and the party is not allowed tg wait and sec
which coursa may turn out mast to his benefit.  The
jury, undey the diregtion of his Lordship, have in effegt
found, that more than ¢ reasonable time was ot taken
in the present instange, sitd I think they bave foungd
correctly. 'We arc not to agsyme, without proof, that
the captain, on his arrival in Londog, yan with all specd
to his owner, and this being o ease in which e wrong
has been dout, ought not to be défeated op light and ill
sustained objections, L,aqn theyeforesof opinfor that
the verdict ought hot tgch? (}il#m‘ip;(}; ‘
o '

Busroven J.  Where the dyidente is all on one
side, and, the transaction has been perfectly fair, I thimk
the Court has no right to ﬁiftutb the verdict of the
jury. Who can doqbt that the jury were correet in this
instance, and that the captain was warranted in all he
did? As to the noticy, of abandonment given at Cal-
cutta, 1 have no coueeption that 8 person who s avows
edly agent of Lioyd's, can sy he has po authonty 10 ac-
cept an abandonment; but if he can, he is bound, at all
e'ycnts, to write home and iafpim his emp!oygrs of what
hiog passed, Then we bave no evidence that the owner

knew
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knew of Hs loss before the 8d of WMay; and no case
has gone «Rfar as to say, that npt a single day must
elapse betwecr, knowledge of the loss and notice of
abandonment. Flowever, all the cases depend on their
own circumstances, and no one of them can lay down a
rule for another in this matter. 1 therefore can see no
ground for disturbing the verdict.

Rrcuarpson J. 1 am sorry to «ay that I sec this
case in a differenf point of view ; and T could wish the case
to be re-considered on both points. First, as to the ne-
cessity of sale- it is certwin the assured b5 no right to
sell, excrpt in a case of strong nece-ity; perhaps he i
not confined to a case of physiial vecessity; but the
v.ccessity must be <uch as would induce a prudent man,
even if uninsured, to sell.  What then was the secessity
here? The captain contents himsclf with 12007, where
bhe had 12,000L at stake; so that if he had been un-
insured the loss must have been (01,8004, with the
exceptior of the amount fur which thce ship’s storec
mght have sold ; whergas the lov would have amounted
to no more than 5000%, if the -hip had been repandd
at that expence, gnd had completed her voyage. 'Ther
was, it is irue, some difficulty as to raising money, (/-
rutta being sn expensive, tlwugh a good place tor
repair- ; and the captgin attempted, without success, to
bor row on hypothecation of ship, but he never offered 1o
hypothccate the cargo, s he tuight have done. It appears
a strong thing o say, that be wounld have sold the
ship for 12000 if he had been uninsured. My Lord
Chief Justice and my learhed Brothers secm to think
that the jury have concluded this point. That the cap-
tain acted honourably there can be no doubt: but I
should wish it to Lie again considered, whellfer he acted
for the bencfit of all concerned. As to the other point,
was the abandonment made in time, according to the
facts which are stated to have ocourred in Zondon ? The

tenip
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captain arrived in London. {where the owndf lived) on
the 25th of April. It does not appear that ‘m had any
communicatian with his owner, and thut is one of the
thiligs 1 should wish to have submitted to auother en-
quiry; for on his srriving from Indie, after such a
loss, one would have thought he would have scen his
owner immediately, 1t is, indced, difficyls, in & casc
where substantial justice has been done, to divest oue-
elf of the feeling which is excited, to decide o
point like this, which secms to confli h the justice
of the case; —hut § do not think it necessary that the
owner should wait for the ship's papers to make aban~
donment, 1f the cuptain cowmunicated with him on
wutiving in Zondon ; and it would b satisfactory to me

1o know, whether that was so or not.

) Rule dischaiged.
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N, e’
New. i Forduaw v. CuasERT.

Policy of in- ASSUMI‘?I”& & poliey of insurancd on the ship

g and Hope noad gaods,  pt and from her port or ports
goods, at and  of ledit\'g in Gubw, ta WM,” with liberty, ¢ in that
*L’f;‘:;‘;’;z © voysge, o I and sail, to; and toseh and stay at,
with liberty, Q1Y ports oF Wwhatsoever; and with lesve to dis-

“ in that voy- charge , and take in at any ports pr places she might

ed . * .
s 1o, and touch at, withont prejudice to that ingurance” At the

touch and stay trial, before Dadles C.J., at the London sittings after
a,any poris lagt Th.mity term, it appeared, that, subsequently to the

or places what= . . . .
ol , and subscription of the policy by the different underwriters,

X’“{, oy k:l the words « with leave to call ff Jomasca,” had been
ke ::f:ta:ny inserted in the body of it, after the word  Liverpool.”
ports o1 places All the underwriters, except the Defendant, on being
-he nu ht . . r . . ’
touch :t,mth- applicd to, sanctioned this ipterpolation, by writing thewr

out prejdice  initinls in the margin of the policy, opposite to the words
to that 1;15“1“ inverted, and required mo additional premium, The
ance” The  1yofendant being ill and absent from London, was not

insured, after
wubscription of gpplied to for this purpose, There were two counts n
the polieys 4ho Jeclaration, on the policy in question, the first,

mserted in the

body of it the Setting out tie pélicy, with thevords interpolated, the
words “with _other, setting it out ay it originally stood.
feae to call off oy o optain having logt éotne of his outward bound

Jamasca,” to : . g
which interpo~ crew by sickness and desertion, #t Cuda, and finding 1t
laton all the .
underwriters assenteg, without increasc of presium, exeept the Defendant, who, being
out of the way, was not apphed to. "The captain wailéd frora Cuba¥eith eight men,
eng.ged to navigate to Leverpool, and two to Jaguaicas heing unable at Cuba to procure
ten muen (the proper complement of the crew) fur Liverdal. He then touched at
Jamaica, for the sole purpoee of lndig the two riesy and protaring others i theie
stead ; and having accomplished his purpose, was lost on thg veyage from Jamaria 10

Liverpool ¢ Held, -
1st, That this was a material alteration of the palicy, dnd nmdm* void,
d. That the shipwas npt, as to ber crew, sgaworthy for the whole voyage (as she
ought to have bren) when ¢he sailed fiom Cubdy,
8, That the circmnstance of her having ’begnme séaworthy after hir leaving
fﬁi"’ and before the Joos)did not eatitle the Plaindiff to recover, )
impossible,
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impossible, there, to engage ten men for Lz'w’pool, sailed
from Cuba, with a crew, composed of eight men engaged
for Liverpool, and two for Montego Bay, in Jomaica. He
then procecded to and touched at HMonfego Bay, for the
sole purpose of landing the two men, (who refused to
proceed further,) and of procuring others to supply theit
place. Having cffected both these objects, he sailed
from Montego Bay; and the ship, while in the prose-
cution of her homeward voyage, was lost. J¢ was proved
that ten men wore a sufficicnt crew t&* navigate such a
vessel as the Hope to England, and that the captain had
no frandulent purpose in' touching at Montego Bay.
Some of the witnesses said the touching at Jumgica in-
creased the risk, and others demied this, It was ob-
jected, on the part of the Defendant, that the alter-
ation in the policy wad material, and rendeted it yoid;
that the touching at Montego Bay wis & deviation ; and
that the ship having sailed from Cwba with an insufe
ficient crew, was not seaworthy when she broke ground;
(eight men only being there engaged for Lingland.) But
the jury found a verdict for the Plaintifl, and that the
captain put into Montego Bay for u justifisble cause, even
though there had been no alteration in the policy.

Taddy Serjt., on & former day, having obtained ‘a
rale nisi to sct aside this verdict, and instead thercof] to
cuter a general verdict for the Defendant, or to have a
new trial, on the grounds of objection pbeve stated.

Hullock Sevjt. now shewed cause ageinst the rule.
The ship was seaworthy when she left Cwba ; ten men
being a sufficient crew. 'The inconvenience would
be monstrous if a captein, who cannot obtain a full
crew for the whole of his voyage, were precluded from en-
{goging meriigo forward him a part of the way to & place
where he may find others who will prosced with him.
Tt was, therefore, not unseaworthiness, but & supervening
necessity that compelled the captain to put into Monfcgo

Buy;
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Bay; so that, under the eircumstances, this being no
deviation, the alteration in the policy becomes imma-
terial, and the alteration bemng in an immaterial point,
the policy is not avoided. Sandersonv. Symonds. (a)
In all the cases wherein an alieration has been holden
to avoid the policy, the alteration has been in a material
point.  Langhern v Colagan. (b) Fairlic v, Christie, (c)
"That the touching at Jemaica did not increase the risk,
appears, from the other underwriters having sanctioned
the alteration, without requiring any additional premium,
As to seawopthiness, even if it should be taken that the
ship had not a sufficient crew 4t Cuba, yet, as the loss did
not happen till after she had actually obtained a suffi-
cient crew, the underwriters ate liable. Weir v, Aber»
deen. (d)

14ddy, in suppdee of his rule. Though the ship,
when she sailed from Cuba, was seaworthy to proceed
to Montego Bay, she was not scaworthy to progced to
Lrverpool, as she ought to have been, to entitle the
Plaintiff to recover under this policy. Ziden v. Park:-
son, (¢) Forbes v, Wilson, ( f) Then the touching at
Montego Bay, npt being oceasioned by supervehing ne-
cesity, but by the captain’s omission to procuie a prope:
crew for Liverpool, wils .o deviation which would dis-
charge the undetwriter, uuless he had sanctioned the
alteration in the policy, If the captain were justified in
breaking ground with a crew incemplete for the whole
voyege, because he expected to womplete his crew at
Montego Bay, he would be sqitally justified in per form-
ing the whole voyage by succéssive engagements from
island to island, 'Whether it turns out eventually pos-

(a) dntey 1, 426, (&) Dougl, 7380  Park’s In.
(%) 4 Taunt. 330 surancey 333«
(¢) 7 Launt. 4364 () Parks Insurance, $44. 11,

(4) 2 BAS A 330
sible
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sibletodomornot,themphmubaund’udlmtha
sufficient crew; for the ship must be seaworthy at the
time of sailing. Munro w Vandam, (#) Watsor v
Clark. (b) If there be g probability that the muredmll
not be able to fulfil that condition, which is tacitly sn-
nexed to all insurances on ships, he ought to stipulate
accordingly, If, therefore, thil would have been a devi-
ation, buf for the alterstion & the policy; the alteration
is waterial, affects the integtity of the instrument, and
avoids the policy, as to the Defendant. J¢ id true, the
ship was not lost till after she had left Jamaica ; but
whether the alteration i in ' policy is material, does not
depend on the cvent of the voyage, but’on the question,
whether the risk is incressed at the time the dlter-
ation is made, With respeet to the ship’s having been
rendered seaworthy before the ‘loss happened, (she
baving sailed at first, clearly not seawotthy, for Lvm-
pool), the case of Weir v. Aberdeen hes gone further
than any case that preceded it; but ‘that case is distin-
guishable from the present, for it may be impossible to
prove, with certaingy, what ameunt of cargo a ship will
safely carry; so, that if a ship is overladen, and the put-
ting back to discharge part of the cargo be held to
avoid the policy, captains may be duduced to incur the
chance of loss, to the disadvantage of ‘the insurers;
whereas, the fact of s ship having & aqu or insuffici~
entcrew, is certainly known, and aaﬂypmved Sander-
son v. Symonds does not press.the Deféndant on the point
of alteration, for in that casé: there were words in the
policy cquivalent w a perfhigsion to trade; while Fairlie
v. Christie and Langhors v. Cologan (cases which have
never been impeached) are in peint for the Defendant.

Daiias C.J.  This is an objection to which ane feels
disposed very reluctantly to yield, for it is an objection

(0) Park's Insurance) 333e80  (3) 1 Dowtn 336
Vou, 111 M against
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1821, against the stive of the sases AN the utker underwriters
va wiére dpplicd to fot thel? cenvent Lo the slteration of

L

the polivy, aild gave that eonsent; thereby suying for

CuAsert.  thefwelves (of all Biersons the best qualified L6 form »

dudgtrent on the sibject) that this sherstion oocasioned
nb Iricrengé of tisk s But, dnfirtogasely for the assured,
no stich apglicationt was made, &s far as this individnal
ufiderwrited* was comeertied; and though, undonbtedly,
he wonld have bobn applied o if he kad been in the
waty, and phobably wonld have added his initials to the
othérs, yét, as he has not dofie 20, he coptends he is
aot bound, Howeves, we md&!\dgoiﬂe o legal grounds,
otll the guéstion then will be, whether the ship was or
was hot seaworthy at the time of sailing? Ilere, it
must be observed, that the voyage imured was not a
voyage from Londen t6 Cuba and back again from Cubu
to London, in other words, 4 voysge ot and home, but
a voyage from Cubs to Liverpool, and that the words
added to the pulicy were, “ with leave to call off Ja-
maice,” theréhy ‘shéwing, that, in the opinion of the
party who added them;"%my to toneh at Jamarea, was
fibt within the terms of the original contiagt.  Nuw
it i8 elear that m ohip oust be seaworthy at the tine
when she s&ly;’ #he adstived warrasits that, and whatever
physival heceslitiés say Jiterpose, he is not allowed to
deviste from the sttiet termy of bis warranty. 1t is
cléenty tao, that whet' wak ddfie by the captain in the
present vose, was done Withoué fravd, and for the best;
hie Wenit from Chbe to Momvago Huy fut the sole purpose
of produting more men: was b justified in doing this
orsiet? If be had p sufficient crew for the voyage at
Cubs, thet thieway an inercsse of risk: he bad no
right to go cireuitously; and the touching at Monsego
Béy world thus be & deviation without nevessity, Take
it the othgr way, that he hagd ten men, % sufficient crew
for the vpyage, but only cight of them engaged for
Liverpool and two for Monsego Boy, sitt that hé went

to
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to Montegn Bay to procurs two othets to anplly the pleses
of those who were to lugwe bim; then the ship was ot
sesworthy when she sailel from Ciga, bmctike the oaptain
ought then to bave had ten men for Liverpool, and net
eight for Leverpool and two for Moniage Bay, Bither the
ship wag not seswarthy at the time of sailingy ot there has -
been & deviation, The juty foupd; thatthe captain putin
to Mantego Bay for s justifisble pause) even thongh thens
hedl been no alteration in the palicy s Hus §go on the cir-
cumstance that the ship had oot & suficient erew et the
time she sailed; and thst the insurance had no inception,
because the ship was nat geawosthy at the the of sdiling.
The only way in which the Defendant ¢ould ba Hable, ke
having subscribed a policy without the words ¥ with leave
to call off Jamnica,” (s policy by which the assured was
bound to go direct from Cuba to Ltverpoally, wotld have
been by a loss happening in,that direct gonrse; so thet
a question would arise, whetber' the Defandant couid
be liable in this case on his origingl centract, cven
though nething had been done which cold affect that
contract; but here there Ts an ¥lparation in the body of
the policy, and, pccovding to stmé of the witnegses, in a
nstenial pomt of the risk, Thewords i ced, theres
fore, must be taken ¢ increase the riski end are intro-

duced intp the bodgof the policy,, maling it in effest
a diflerent instrument fromavhat it was whin subseribed
by the Defendamt. 1 héed pbt' ga fnto the general
doctime tou(:l:ingy the alterption of 4 it is ¢loar that
an alteiation in a material p@t witl render an iustmmam
void. In the present cgte, the alturation, wlen made,
was material, and anly becawae immaterinl with reference
to subsequent events; the faet being, that the ship was
not lost 1 consequence of touching at Montego Bay.
But it is material to consider the effect; of th¢ alteratin
at the time when it was magde; if jt increased the risk
then, it was mateual, and ugt warranted }),y auy au-
thority, The only case which |i\all adveft to, is that of

Me Sanderson
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Sanderson & Symonds; in that case, the ultemtxon was no

 ulteration of the contract,. fog! the original words of the

»

policy were* ¢ at and from Liverpool to her port or
ports, place or places of discharge, and loading in
Africa and African islands, and during her stay there,
at and from thence ‘back - to Liverpool, or her finul
port. or . place of . dlschm*ge, in the united kingdom,”
with liberty, on that voyage, “ to proceed and- sail to,
and touch and stay at any ports or places whatsocver
and wheresoever as above, to sell, barter, snd exchange
goods ; and load, unload, and reload goods at any or

all of the ports and places she may call at and proceed

t0.”  The' broker having inserted the words “ aund

- trade,” afier the words ¢ during her stay,” the Court

held, that there:was no material altuation, because
the instrument, as originaily drawn, gave the Plaintifl
leave to trade. 1In the present case, the alteration was
material at the time. it was made, and what arose aficr~
wards cannot have a retrospective cffect.  First, then,
the ship was not' seaworthy dt the time of sailing 5 and,

secondly, there has been a material alteration of the
policy ; aid on these gmunds the Defendant, is entitled
to have hm rule made absolute. ‘ »

u\

Y ! ,.,.w

: P.um J. It is mth extreme reluctauce that 1 agree
in both points . ‘in the: decrs;pn .which has been pro-
nbuncéd, becanwethc resistance in this case appears (o
be most unJust, But whate*\rer feelings may arise on the
oceasion, we must keep ‘our mmds free from prejudice,
and decide according' to law.’ I shall begin with the
objection touching the alteration"of the policy; and,
as to that, we have been pressed with the cases al-
ready decxded on the sutuect* but the present deci-
sidh will hot trench on' the principles laid down by
them. The circamstances: of Langhorn v. Cologan
were indeed different from those of the preseni casc,
for there the policy was in blank, and the alteration

was
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was in a material point:  In Fairlie v. Chrittie, we were
of opinion that the policy was void, and who could
doubt it? a warranty to sail on a partlcular day was
altered from Oclober to December ; so that the under-
writer had a winter risk put upon him without his con-
sent. But Senderson v. Symonds was a very different
case, because there, the insurc;l, who had leave ta barter,
inserted the words % and trade ; but if he had lcave
to barter, what_difference was there in saying he had
leave to trade? Flere an alteration has been made on
the face of the policy in a material point, and the in
Legrity of the instrument is destroyed ; the point, indeed,
is indircetly decided in il v. Palten (a), where the
alteration, though assented to, so fur altered the con-
tract, as to render a new stamp neccssary, and the con-
tract breing void for the want of one, Lord Ellenfprough
~ays (4, “ I cannot say that the policy i« not so altered
as to have Jost it< original identity, -— and ¥ do not think
the Plaintiff’ can recur to it again in jts original state.”

I« Blane J. ays, « Can the Court enforce an agrec-
ment afier the parties have, upon the very face of the
instrument, declared that it is not their agreement??
Now, thoughboth parties did not assent to the alter-
ation in this case, yet there is a material alteration by
one, which #is jnserted in the body of the original
agrecment, and makes it spesk a different language.” (c)
The assured was at liberty to call at any ports or pla:cew
tor a specifie purpose, nemely, to discharge, but not at
liberty to touch generally at Montego Bay, which might
have been for any purpose inconsistent with the con-
tract of the underwtiter. This, therefore, is clearly a
material alteration.  As Lo the other pointy I am now
of opinion, though I was not so when I came into
court, that this vessel must be considered to have been

(@) 8 East, 343. () Perba Le BlanoJ. ¢ Eart,
() Tn French v. Patton, 359

o East, 146, : .
M3 not
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not leawortkv. Was she gf tho time she sailed sca-
worthy for her whole voyage 7 She had ten men, a crew
sufficient in humber, but only cight of them were en-
gagod for the whole voyage; and if the captain might
start with so imperfect a crew, and pight supply the
deficieucy, as he did afterwards, he might equally be
entitled to make & voyagg from port to pout, instead
of a vaysge ditect from Oubw to Liverpool.

Burgoven J. This policy is on a voyage from
Cuba to Liverpooly with liberty in that voyage ¢ to pro-
cced and sail 1o, and touch and stay at any ports or'
places whatsoover, nnd with teave to discharge and take
in, at any ports or places she might touch at, without
prejudice to that ineurance;” words which cin only
apply {o the voyage from Cuba (o Laver poot ; bt if the
words ¢ with leave to call off Jamaiew,” Le inserted, the
ship may dischavge there gleo; w0 that no one can douldt
that the alteration in the policy is material. 1 do not
regard what the finding of the jury at 2zs: prjus may he,
because the Judges must look a1 the justrument. Ty
praovince of the jury is, to deal with matters of fact.
but I disclaim the notion that their findufg is to bind a
Judge in his opinion on matters of law, I am clealy
of opinion thp,t there has beern a material altciation
here, and there is nothing in any decided case which
stands in the way of this opinion. In Sanduison v. Sy-
mords the pseured having eriginally leave to barter,
dould not be said to extend the terms of the contract,
by adding the repetition, ¢ and trade.”

As to the other point, the ship sailed, it is true, with
ten men from Cuba, but cight of them only wae en-
gagcd for Liverpool : can it be said, then, that she sailed
with a proper crew fur the whole voyage? The captam
was bound to have a proper complement when Le
started; and, es he failed in this, 1 am clearly of opi-
nion, that the ship was not scaworthy.

Ricuaspson J.
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Ricuarpson J. The first point to bu’ considered,
is, whether there was in this case any valid gontragt
ou which the Plaintiff could sue; and I %m bound by
the cieciainna, to be of opinion, that there has been here
8 material alteration which has avoided the policy as
to the Defendant. It is material, too, that this alter-
ation i~ in the body of the policy, and that the instru-
ment cannot be now read without varying the intcnti.n
of the party; if' such alterations werc permitted, a door
would be opencd to fraud of the most exteygiive de-
scription. The alteration is material in its effect,
because it gives the assured leave to call at Jamaica,
where ships do not usually eall in the course of a voyage
from Cuba to Liverpool, 'That the permission of such
an alteration might lead o fraud in many instanges, is
clear, from the -circumstance, that the underwriter’s
signature is often proved by one who is acquainted with
his hand-writing, and not by the broker who managed
the contract, and who, perhaps, alone knows what were
it> original terms ; and if this instrument had been so
proved, the Defendant might have heen fixed with a
contract different from the contract which he signed.
The decision in this case is quite consistent with the
decision in Lunghornv. Colugan. where the policy bging
prited, there were no words to say ou what the
policy was effected, but such words were afterwards in-
scrted in the blank space; and the Court Leld, that
thic was a material alteration in the body of the instru-
ment which vitiated the poliey, In Fairlie v. Chiist/c
the alteration was by drawing the pen through certain
words expressive of the tishe of warrauty of sailing,
which stood in the body of the pdliey, and inserting
in a memorandum in the margin a different time for
sailing.  Still the Court held that the policy was
avoided, becsuse, by the alteration, the integrity of the
instrument was affected. . In Sawderson v, Symonts the
alteration was cntirely inmaterial. Flif} v, Patten and

M 4 Fren
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French v. };uﬂon are perhaps not in point, because, in
those cases, the parties assented to -the alteration. I
give no opiniun on the point, whether, in this instance,
the ship was seaworthy at the time of her sailing. ’
Rule absolute.

CARR v. SMYTHIES.

"T"HE Decfendant, on the 3d of April, 1821, previously

to the dclivery of the declaration in this action,
took out a summons to stay proceedings on payment of
15., and the costs then incurred. The Plaintiff, an
attorney, sought to recover 21/ 7s. 11d., and refusing to
accept the 154, proceeded in the action by delivering a
declaration; but on the 13th of November, he took the
151 out of court in full satisfaction of his demand:

“costs having then been taxed for the Plaintiff, up to the

time at which he took the money out of court,

Cross Serjt, on a former day obtained a rule, calling
on the Plaintiff to shew cause, why so much of the com-
mon rule as related to the taxing of costs should not he
discharged, andewhy it should not be referred back to
the prothonotary to tax the Plaintifis costs up to the
3d of Adpril, and also the Defendant’s costs incurred in
the action since that day, and why the amount of such
respective costs, when so taxed, should not be set off

.

the Plaintifl for five years, and the Defendant having frequently promised to pay it,

the Court refused to order the costs to be re-taxed, so as to allow the Defendant

the costs incurred between the summons to stay proceedings and the taking of the
of Court.

the



v THE Secdoxp Year or GEO. IV

the one sgainst the other, and the balmlco only be
allowed as between the parties, and the Plaintiff re-
fund such balance, if any, to the Defenchnt’s attorney
or agent, and why the Plaintiff should not pay the
Defendant his costs occasioned by this application.
He cited in favour of his motion, James v. Raggett (u),
Reevin v. Cowell (b), Roberts v. Lambert (c), and Joknson
v. Houlditck, (d) (The Court referred him to Bz mester
v. Hilch. ()

. L

Lens Serjt., in shewing cause against the rule, read
an affidavit, by which it appearcd, that the Defendant’s
debt had been due to the Plaintiff for five years, that
the Defendant had been often requested, and had often
promised to pay it. He cited Gibbon v. Copeman (f ),
contending that the common practice was never dis-
turbed, except in cases where needless vexation was
clearly ade out.

Cross, in support of his rule.  In Burmester v. Hilch,
Johnson v. Ilolditch was not cited, and no vexation was
proved ; whereas the Plaintiff in the present case heing
himself an attorney, and cognisant of the practice of the
court, vexation must be inferred from all the circym-
stances of the case.

Darras C.J. T am of opinion, there is no ground
whatever for this application in the result of the facts
now before the Court. The way in which the -
fendant ought to huve procecded, has been stated in
onc of the cases, (g) lLord Ellenborough «ays, ¢ 'T'he
Defendant might have tendered the <um admitted to be

(a) 2 B.&S 4. 176. (¢) 13 Easts 551,

() 2 Taunt, 303. (S) 5 Taunt, 840. \ Marsh.
(¢} 2 Taunt. 283. 392,

d) 1 Burr. 578 * (g) Burmester vo Hil

due,
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'’
1821.  due, befork action brought, and' then. he might bave
N’ pleadeil the tender and pasd the moneéy into court.”
“ﬁm Le Blouc J, fays, * Withont a strong case made out to
Smyrmigs. shew an intentional vexation, and a view to enhanee
expence on the part of the Plaintifly there seens to beno
ground for the Court to interfere out of the ordinary
course.” Al the cases lead to this principle;. not that
the Court will presume vefka.tum, but that a strong case
must be made out.  Here, the debt was due five years
ago, and instead of any intention to vex the Defendant,
there scenis rather an ipclination to allow him the in-
terest of his debts It is a case in‘which, "at all events,
the Court cannot presume vexation; and therefore, the
rule mupst be discharged,

sux J. We cannot presume vexation, and I can®

cusily conceive there has been none in the present in-
stance. A Plaintiff’ does not usually attend at the
Judges’ chambers; and though the offer made there was
refused, the Plaintifl might afterwards, on consideration,
think it adviscable rather to accept what wag paid, than
to proceed further., This matter has been before the
Coyrt three times since I have sat init.  Ou ‘the first
occasion (a), (Fibbs, C. J. adopted the yule laid down by
Le Blane J., in Durmester v. Hilchy, and went throngh
all the cases.  On the sccond (6}, Dallas J. gave a judg-
ment to the same effect ; which was afterwards adhered
1o in dspinall v. Smith. (c)

Busnoveu J.  Every one who' comes to disturb the
order of practice, must shew a ground for his request :
the practice is clear, and the party must make out a
strong case before he can depart from jt.  Here there

(2) In Lasz v. Bmtmx, 2 '(:) G. P Michaelmas, 59

Marsh. 478. Geo. 3
(6) In Jones v, Jolm.rm» G P,
Lustery 37 o, 34 .
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is not the Jeast gretnd for gharging the Flaintiﬁ' with
oppression; the Defendant otght to have tendered the
money before action brought. ’

‘Ricnappgon J, concurring, the rule was

Discharged.

James Lesuie v Ricaarn Wisson, Tromas
Repnouse, and Josern Jenkine.

FITS was an action on the case, in which the Plaintiff
declared, that at the request of the Defendants, b
shipped and put on board a vessel of theirs, certain boxes
ol oranges, to be safely und securely carried and conveyed
by them in such vessel, from St. Micharels to London ; and
that it, therefore, became the daty of the Defendants, as
owners of such vessel, safely and securely to carry and
convey the said goods 3 and, for that purposc, to prepare
and provide all things necessary in that bebalf, and
(amongst other things) to procure o goper and skilful
master or captain, for the purpose of conveyinge the
goods with safety and security.  Yet, that the Defend-
ants ot regarding their duty as owners, did not, nor
would safely and securely carry and convey the goods,
nor, as owners, procure a proper or skilful master or
cq})taix\, bat therein wholly mpde default; and, on the
" contrary, employed an unskilful and improper master
or captain, by and through whose wisconduet, careless:

ness and negligence, the arrival of the vessel at her port’

of destination was delayed, and the goods so laden on

board the vessel were damaged, rotten and destroyed.

71
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The second count was’ more general. 'The Defend-
ants pleaded that they were not guilty.

The cause Was tried at Guildiall, before Dallas C. J-,
after  Michaclmas texm, 1820, when the jury found a
verdict for the Plaintiff, damages 1102 : but his Lord-
ship reserved the point for the opinion of this Court, as
to whether the action was maintainable or not; and a
rule having been accom]ingl‘y obtained last 7Zilary term,
to shew cavse why this verdict should not be set aside
and a nonsuit entered, the Court after argument, by
Lens Serjt, for the Plaintiffy, aud Vaughan and Taddy
Serjts. for the Defendants, directed the facts to be turned
into a case, in which the question was stated to be,
whether the action were maintainable.

The case then stated, that the Plaintifl’ was an orange
merchant at 7. Michacl. That the Defendants were
owners of the sbip Elza and Jane ; that the Plaintiffs
shipped the oranges under a bill of lading, stating the
Defendant, Jealking, to be master for that voyaze. This
bill of lading was signed by the Defendant, Jenking,

The case then stated a charter-party of affreightment
between the said Josoph Jenking, commander of the
vessel, of the ome part, and John Adam, and Jemes
Leslie, (the Plaintiff)) freighters of the said vessel, of
the other part, by which the commander agreed with
the freighters, that the schooner being tight, staunch,
and every way properly fitted, victualled and manued,
as is usual for vessels in merchants’ service, he, the com-
mander, or.some other proper person in his stead, should
immediately receive on board from the freighters or-
their agents, the goods in question, and being dis-
patched therewith, on or before the sth Ocl/ober then
next, should with all possible speed set sail to S7. Mi-
chacls, make a true delivery of the goods, and there
receive on board such quantity of fruit as the agents or
assigns of the freighters should think fit to load, &c. &c.

' . , It
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It is not pecessary to statc more of th! instrument
which was under the.hands apd seals of Jenking, Adam,
and Leslie. The case stated, the arrival of the ship
at St. Michuels, that the cargo of oranges was pul on
lyoard, ‘aud the ship ready for sea; that the Plaiutiff,
Lrstie, requested Jemking to provision the ship, ahat he
neglected to do it ; and the facts stated in the case, shewed
the grossest neglect of duty ih him, the master, by means
of whicli the voyage was so delayed, that the vessel which
mwight have arrived in the month of March, did not
arrive till the 5th of May; by reason of which the cargo
of orunges was much damaged.

The case was argued again in this term, by Lens
Serjt. for the Plaintiff, and Zaddy Serjt. for the De-
fendants, .

Arguments for the Plaintiff.  This action yill lie
against the Defendants as ship<owners, notwithstanding
they have entered into a charter-party, jointly with
their captain, Jenting. Nocovenant in that charter
purly is preciscly applicable to the misconduct of which
the plaintiff complains; so that he need not dispute
the principle, that assumpsit orecase will no lie where
there is a remedy of @ higher deseription.  But even if
there were a covenant in the charter-party applicable
to the Plaintift’s case, that would not be a barv to his
suing in this action on the cust'om' of the realm,  The
distinction being, that where the cause of action arise-
out of the contract alone, a lower species of refhedy
cunnot be resorted to, when thg Plaiutitl ie entitled i
a higher; but where the lzxw’givcs the purty a right,
independently of his contract, he may eleet which
remedy be pleases.  Thus a party way have au action
on the case in the nature of waste, against one whao
is under covenant not to commit waste, Kinlyside v.
Thornton. (@)  However, in the preseut ivstance, the
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action and the cauge of complaint is ot against the
same parties as were cohcerned ih thé charter-party;
and that cirdemstance distinguishes the present case
from Schack v, Anthony{a), where the master acting
as dgent of the ownérs had power to bind them, and
render 'them liable, which power Jenk'iné had not, with
respect to the Defendants, .

Arguments for the Defendants. This action would
not lic against Jenking alone, and if it wonld not lie
against him alone, neither will it lie against him
joiutly withi the others for the two ]em]mg provisiong in
the charter-party are applicable to the PlaintitPs cause
of complaint; and as covenant would have been the
proper action on that instrument, an action of a lowér
degre@ will not lie, Lhe bill of lading and charter-
party are so connected together, that the Plaintiff was
bound to sue Jenking, if he sued at ull, and Schack
v. Anthony is in ‘point to shew, that this action will not
lic against lim, even though it be finmed in tort;
for wherc the tort arises out of a contract, the in-
cidents of an action n tort arc the same as those
of an action on the coniract. Mazx v. Roberts. (b)
Weell v. King (¢} In Kinlyside v. Thornton there was
a tort independent, of the contract; and "Jones v.
Hill (d) is an authorityto shew, that waste will only lie
for that which would be waste if there were no stipu-
Iation respecting it. To the same effoct is Dyer, 198. .
ph 53,5 Co. Litt. 54, b. ‘«}{\nd at common law waste only
lay againct such as did not come in by contract, (as
tenant in dower, &c.); it is only by statute it has been
extended to tenant for life or years, Here there is no
wrong independently of the contract.

(&) 1 M, 898 573 {¢) 12 Easty 451,
(4) 13 East, 89, {d) 3y Taunt. 392,

Darras
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Datras C.J. now delivered judgment ; lmd, afier

stating the pleadings and case, ns.above sct forth, pro-

ceeded as follows: On these facts we grg of opinion,
that the action was properly brought, ..

The owners of a ship, for whose benefit she is navi-
gated, are bound by the maritime law to owners of
goods, shipped and received on board to be earried,
for the due carriage thereof, and are liable for any
negligence.on the part of themselves or their servants
whereby the goods may be damaged. -

If, without fraud, and in the due gourse of the ship’s
cmployment, the master makes a charter-party, the ship~
owners arc not therelgy divested of liability, but are
still liable for the perfdrmance of such duties, belonging
to them in that chm‘acter, as are not inconsistent with
the stipulations of. the charter-party. '

And, whether the charter-party be madc unJer the
seal of the master, or not, scems to make Tio difference
in this respect; because the ship-owners are not charged
directly upon the contract of charter-party, but upon
their geueral liability as principals in the adventure,
deriving profit from the chip’s employment, for the

performance of such duties as belong to them in that |

character, and are not inconsistent with the chartter-
party. - ‘
A special action on the case, like the present, seems
to us to be a proper form of actidn, for recovery of da-
mages for the breach of such duties. . .
In thisscase, o further difficulty has been much
pressed upon us, arising from e circumstpnee that the
master here happens to unite in himsell the character
also of a part-owner. In the charter-party, however,
he is not described as part-owner, but as commander
only ; nor does it appear, that it was at all kpown to
the Plaintiff; or to any other person concerned in the

cargo, that he possessed any other character or interest

than that of commander or master.
It
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It seemq‘to us, therefore, that this circumstance, thus
unknown, cannot be set up, either by him or by the
other part-owners, to bar the Plaintiff of a right of
action, to which he would, otherwise, have been en-
titled. '

In this view of the present casc, none of the questions
are involved, in which so much difference of opinion
has arisen 10 Govett v. Rbdnidge (a), Poweld v. Lay-
ton (b), Max v. Roberts, Weall v. King, and other
cases. Tor, if this action is maintainable, as we think
it is, against the Defendant Jenking, as well as against
the other two Defendants, it i» unnecessary to consider
whether it could have been mainfkined against the other
two Defendants alone, if it it had hot been maintainable
against Jenking.

Judgment for the Plaintiff.

Vv kY

(a) 3 East, 62. (%) 2 N. R. 365.

END OI' MICHAELMAS TERM.
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YASE against a carvier for negligence. At the trial Plaintfl, hu-
before Dallas C. J., London sittings after  Michael- g received an
. . order {rom a
mas term, the facts were as follow. Aranger to fur-
A per- nish J. P key
o i Thgh-
shierty Oxford, with good y and finding upon eaquiry thae Mro Purdir of the
High-striet was & trademan of respectability, forwarded the gonds by a carrier,
having dwected them to Jo Parkery dliglestreet, Oxford.  On the arrival of the
parcel at Oxford, the cartier’s porter there, who knew I Parder of the Highesticty -
(and who was accustomed to deliver parcels at the houses of the coflignee )told han
ot the arrival of the parcel, no other Parkcr residing in that street. /1% 2. aid he ex-
pected no parcel. A person to whom tlu-fporter had before delivered parcels nnda
the name of Parker, called at the Dcft:‘d.mt’\ office shortly afterwardsy and  aying
the parcel was his, was allowed to take it on paying the carriage, there being many
perons of that name at Oxford. ‘I'he Plantffs having thus loot their Loods, desiced
the Defendaut, by letter, to apprehend the person who had taken them, it he again
presented lumselfy and afterwards said, that they had done with the Derendant, if
the man who had the parcel weie produced. A notice was su-pended m « con-
spicuous part of the Defendant’s office, limiting his rcspon ibility to 57, except
where articles were entered according to their value ; and the parcel in que.ton had
not been so entered, though worth &g/ ; but the Plaintifft’ portei swore he never
saw the notice.  The Plaintiffs having « ued the carrier, and the Judge having directed
the jury that the carrier’s negligence had been such as to render it uvnecessary to

Vour. I1I. N consider
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consider the
question as to
the notice
touching the
limited respon-
sibility, and a
verdict having
been found for
the Plaintiffs,
‘The Court
refused to
grant a new
trial, which
was moved for
on the ground
that the ques-
tion touching
the notice
ought to have
been consider-
ed; that the
Judge ought to
have pointed
the attention
of the jury to
the Plaintiffs’
letter, direct-
ing the carrier
to appre-
hend the cheat,
and the subsc-
quent convers-
ations there-
on ; aud that
the property of
the goods had
passed out of
the Plaintifiv.

( CASES v HILARY TERM

A person unknown to the Plaintiffs requested them
to send somec silks and other goods to Mr. James
Parker, of *High-street, Qaford ; the Plaintiffs never
having dealt with Parker, made enquiries about him,
and finding that Mr. Parke, residing in High-strect,
Ozford, was o tradesman of great respectability, for-
warded the goods in question by the Defendant’s
waggon, having directed the parcel to ¢ Mr. James
Parker, High-street, Ozford.” 'The Defendant’s porter
at Oxzford knew William Parker of High-street, at
whose house he had delivered parcels, (it being the
course of Defendant’s office to deliver parcels at the
house of the consignee); and on the morning after the
arrival of the parcel, went to this Parker, and informed
him of the circumstance. LPurker said he expected no
parcel.  Shortly afterwards, a person came to the De-
fendant’s office ; where, seeing the parcel dirccted as
before mentioned, he claimed it as his own, and on his
paying the carriage, the parcel was delivered to him.
The porter had before delivered to this person parcels
directed for Mr. Parker, Oxford, to be left till called
for. Many persons of the name of Parker reside in
Oxford, but nonc of that name was at this time re-
siding in High-streety except Mrv. William Parker, the
printseller, the person to whom the porter addressed
himself as above stated. The Dlaintiffs having soon
discovered that thcy' had been imposed upon, Brooks,
dne of themn, wrote to the Defendant, desiring, that
should the person who had claimed the parcel in
question be found, he' might be detained as a swindler ;
and soon afterwards, in a conversation with a servant
of the Defendant at his office in Ouxford, suggested
the same course, saying, he had no doubt the parcel
had been delivered to the man who ordered it. In
another conversation at the same office, he said, that
if they could produce to him the man who had the par-

cel,
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cel, he had done with the Defendant. Afer this, the
book-keeper wrote tp Brooks, informing him, that the
person respecting whom he enquired, whed in Ogford,
had been there, and was expected again in a short
time; that the Defendant could not defain him, as he
had not a sufficient charge to make, but suggested, that
if Brooks attended, Le might procure a warrant to ap-
prehend him. Bjooks wrote’ in answer, that as the
parcel was not delivered according to the direction on
it, he had no claim on Mr. Parker, but should con-
sider the Defendant responsibie for the value of the
parcel. It appeared that some attempts were made by
the book-keeper and others connected with the office
to detain the swindler, which attempts failed. The
parcel was worth about 89/, and the following notice
was in a conspicuous part of the Defendant’s office in
London : * Take notice, that the proprietors of the
public carriages, who transact their business at this
office, will not be answerable for any packages contain-
ing cash, bank notes, bills, jewels, plate or watches,
however small the value may be, or for any package of
more than five pounds value, if lost or damaged, unlcss
the same is specified when delivered into the office.”
The value of the Plaintifls’ parcel was not specified, but
their porter, who could read, swore he never saw the
notice.  Dallus C. J. stated to the jury, that there weye
two questions for their opinion. The first arising upon
the notice. The second, whether there had becn gross
negligence on the part of the Dc‘ﬁgldupt. The lcarned
Judge observed that, in one vie¥ of the case, it might
not be necessary for the jury to consider the first
question 3 for that, if notice was given, and there had
been gross negligence on the part of the Dcfendant,
the Defendant was liable (¢); and he directed the jury

(a) See Garnett v, Willan, 5 B. & A. 53 and the cases therg cited,
N 2 to
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to consider, whether, under the circumstances, the De-
fendant had been guilty of gross negligence or not; ex-
plaining to fhem, that, if the Defendant and his servants
had not taken the same care of the property as a prudent
man would have taken of his own, he had heen guilty
of gross negligence. ()

'The jury found a verdict for the Plaintiffs,

Pell Serjt. now moved for a new trial, cn the ground,
first, that the question of mnotice ought to have bcen
pointed out to the consideration of the jury, inasmuch
as conduct which would amount to gross negligence
with respect to a parcel of great value, might be reason-
able care with respect to a parcel of small value, and
the Defendants were not warned as they ought to have
been, that the Plaintiffs’ parcel was of great value.
Secondly, that the learned Judge had not directed the
attention of the jury to the letter and conversations,
by which one of the Plaintiffs dirccted the Defendant to
apprehend the person who had taken the goods; and
from which it might be collected, that the Plaintiffs
considered the Defendant not responsible for the loss.
Thirdly, that the property in the goods was not in the
Plaintiff but in the consignee. On the first point,
Pell cited the words of Bayley J., in Batson v. Dono-
van. (b) ¢ Ileft, 1 believe, these two questions to the
jury; first, whether the Plaintiffs dealt fairly by the
Defendants, in not apprising them that the box con-
tained articles of vglue; and sccondly, whether in the
case of a parcel of ;b;l value as the Defendants might
fairly expect this to be, there was gross negligence in
the Defendants:” and urged, that the carrier had a
right to suppose the worth of the parcel less than 57,

(@) See Batson v. Donowvany  (b) 4 B. &' 4. 35.'
4 B. & A, 304 pet Best Js

because
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because it was booked and entered only as a parcel of
less value.
’

Davras C. J. I certainly did state at the trial,
that this was a question of importance, and I think so
now; but not in the view which my Brother Pell has
taken of the case, or, because I feel any difficulty in
coming to a decision on it : for, at the conclusion of the
cause, I did not feel, nor did the special jury, one instant
of hesitation. I agree that the case is of importance to
the rights of carriers; but it is also important with
respect to their obligations, and the rights of the public.

A person calls on the Plaintiffs, and orders goods for
a respectable tradesman, Mr. Parker, of the High-street,
Ozford. The Plaintiffs having had no previous dealings
with this tradesman, or the party ordering the goods,
pause; but, having found on enquiry, that, among the
various persons bearing the name of Parker at Ozford,
Mr. Parker of the Fligh-street was well known for his
respectability, they direct the parcel to him; and the
very use of the addrcss, added to the name, was to
insure a requisitc degree of caution ; for the parcel was
not directed to J. Parker, Ozford, but to Mr. James
Parker, High-street, Oxford. .

When the parcel arrived, the carrier very well.under-

stood that it was bis duty to deliver it as directed; and -

it had been the course of his office to deliver parcels at
the house of the consignees. This Mr. Parker of the
High-street had received goods from them at his house ;
indecd, the porter of the officd met Mr. Parker him-
self, and upon saying he had a parcel, was expressly
wld by Parker, that he expected none, and knew now
thing about it.

I stated to the jury that the duty of carriers might
be different under different circumstances. A parcel
might be dirccted to be left till called for; it might
. N 3 be
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be directed to a consignee at a large town, without the
name of any street, as was the cuse in a cause before 4b-
bott J. (a), where the parcel was directed to ¢ J. Worthy,
Lxreter ;” and where the carrier, having delivered ity on
payment of the carriage, to one who told him that he
had been sent for it by a person whom he did not know,
but who was in the street, was holden to be chargeable
with the consequences of ‘gross negligence, though the
goods werc above the value mentioned in the public
notice, and although they had not been specially insured
and contered. DBut I told the jury that I would not
enter into cases of difficulty, because, here, the parcel
was not so directed, but was directed to be delivered at
a particular place. So that the jury had only to con-
sider, whether the earrier was guilty of gross negligence
in not delivering the parcel at that place; for it is clear,
from a case in 4 Price (b), that the carrier is bound, not
only safely to convey, but safely to deliver a parcel at the
place to which it is directed. (¢) Now, after the atten-
tion of the porter had been drawn to the circumstances of
the case, after Mr. Parker, of High-strect, had refused the
parcel, and the carrier was required by a person calling
himself Parker, whose residence was unknown to him,
to deliver the parcel, ought he not to have paused, and
to have enquired on what authority the stranger made
such a demand? I said, if this was not negligence,
there must be an enll of carrying for hire; for who
wounld be safe, if a carrier is to deliver to a person,
whose residence is unknown to him, a parcel directed
to a known place of>sesidence? I therefore thought
this a case of gross negligence; but I did not leave it to
the jury as a case of gross negligence, without explain-
ing to them what gross negligence was, and I explained

(a) DBirkett v Willan, 2 B.&' () Pes Wood B., Bodenbam v.
A 486, Benuett.
(8) Bodenbam v. DBennetty 4
Pricey 31,
i
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it to them in the very words of my Brother Best, who
observed that such an explanation had been omitted
by my Brother Bayley, in Batson v. Donovgp.

The jury were clearly of opinion that the carrier
was guilty of gross megligence. I did not minutely
direct the attention of the jury to the point touch-
ing notice, nor did I detail the evidence as to what
passed after the loss, thinking observation on these
points unnccessary after proof of gross negligence.

Park J.  The chief ground of the application for a
new trial is, that cvidence of matters which occurred
subscquently to the delivery of the parcel, was not dis-
tinctly pointed out to the notice of the jury ; but I think
that this was unnccessary, because, whatever the opinion
of the Plaintiffs might have been as to their right of re-
covery against A. or B., the real question was, whether
the Defendant and his servants had been guilty of
gross negligeuce in the delivery of the parcel; if they
were guilty of gross negligence, the opinions of the
Plaintiffs would not destroy their case.  The objection

made to the Plaintiff’s right of action, on the ground.

that the property in the goods had passed out of him
to the consignee, does not apply to a case bottomed in
traud, in which there has been no sale. 1 think that
the case was properly left to the jury, and that they
have properly concluded, that thiv was a case of gross'

negligence. .

Burrouven J. Carriers are corftantly endeavouring
to narrow their responsibility, and to creep out of their
duties; and I am not singular in thinking that their
cndeavours ought not to be favoured.  The question
here is, whether theve was gross negligence. T think
there was, and I am of opinion that the case was pro-

N 4 perly
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perly lefi to the jury, and that they have givena
proper verdict.

Ricuarpsox J. I am satisfied both as to the law
and the facts of this case. There was clearly a pro-
perty in the Plaintiffs, entitling them to sue, as they had
been imposed on by a gross fraud. With respect to
the direction to the jury, there was, I think, gross neg-
ligence on the part of the carrier ; nor do I think that
the letters or conversations of Brooks amounted to a
waiver of the right of the Plaintiffs to recover the value
of the parcel from the Defendant.

Then, as to notice of the value of the parcel, such
notice may be material in certain cases; as it was in
Batson v. Donovan, wherc a great value was contained
in a small compass, the parcel consisting of bills,
cheques, and notes, to the value of 4072/ ; but here the
parcel was bulky, and not of any extraordinary value :
it was directed, not generally, but to a specific place ;
and the carrier is bound to exercise equal diligence in
all cases, and to deliver the parcels intrusted to his care
according to direction,

Rule refused,
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BoasE . JACKSON.

OVENANT. Atthe trial (.)f this cause, before Dallas

C. J. (Middiesex sittings after Mickaelmas term last)

a lease was produced, by which the Plaintiff demised to
the Defendant a slate pit or slate quarry, at the north
end of Swithland, and also certain stone quarries in or
upon Mount Sorrel Hills in the county of Leicester, to
hold to the Defendant from the respective periods there-
inafter mentioned ; viz. the slate pit situate at Swithland,
from the 25th March, 1815, for the term of fourteen
years, and the stone quarries at Mount Sorrel Hills, from
the 29th September, 1817, for the term of fourteen years
thence next ensuiﬁg, paying, in respect of the slate pit in
Swithland, the yearly rent of 701, and paying, in respect of
the stone quarries and premises at Mount Sorrel Hills and
Mount Sorrel, the yearly rent of 130l It appeared that
there had becn some dispute, whether the Defendant or
some other person was to have the stone quarries, and
that possession could not be given till the time mep-
tioned in the lease. The ad valorem stamp on the first
skin of the lease being 3I, with a progressive duty of
12. on the other skins (a sufficient duty on the aggregate
amount of the two rents reserved), the counsel for the
Defendant objected, that, as the.lease contained two
reddendums for distinct propertiés at different rents, for
different terms of years, to commence and conclude at
different periods, the stamp daties to which the two

Jun. 26,

Demise to 4.
of a slate pit
at B,y and
stone quarries
at C., to hold
to A. the slate
pit at B, from
the 25th
Murch, 1815,
for the term
of fourteen
years, and the
stone quarries
at C. from the
29th Seps.
1819, for the
term of four-
teen years,
paying for the
slate pit the
yearly rent of
70,y and for
the stone quar-
ries the yearly
rent of 130/
The ad valo-
rem stamp on
the first skin
of the lease
was 3/., with
a progressive
duty of 1/. on
the other skins.
It appeared
that possession
could not be
given of the

stone quarries at the same time with the slate pit, nor till the time mentioned in the

lease.
Jgase was properly stamped wnder 55 Geo. 3. c 184,

The Court being of opinion that no fraud was intended: Held, that thiy

rents
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1822.  rents would have been subject, had they been reserved
m by different instruments, should have been imposed on
2. this lease; in which case the rent of 70l would have
JACKSON.  been subject to the ad valorem duty of 11 105, on the
first skin, and the rent of 130. would have been sub-
ject to an ad valorem duty of 21.; and that, therefore, the
leasc was not properly stamped, as required by stat,
55 Geo. 3. ¢. 184. 'The §ury found a verdict for the
Plaintiff, Dallas C. J. having rescrved the point for the

opinion of this Court. And now,

Vaughan Serjt. moved to set aside this verdict and
enter a nonsuit, on the grounds above mentioned; but
the Court saying that no fraud was intended, and that
the whole was manifestly one transaction, rejected the

application.
Vaughan took nothing by his motion.

Jan, 26, Cockerr and Another v. Gray and Another.

Covenant to COVENANT to pay (among other instalments) an in-

pay (among a1 . s1e .
other instal. stalinent of two shillings in the pound, within twelve
ments), anin- calendar months from the date of the deed. On the
Stalment with- Lo.r0 the word ¢ calendar” was omitted, but the record

in twelve ca- . .
1,:,‘,,4,,,. mo;u,, stated correctly the time of payment of other previous

from, &c. On and subsequent instalments, without omitting the word

:,':r;ec.?ri,g: « calendar.”” At the trial, before Dallas C.J. (London
dar” was sittings after Michaclmas term last) the jury found a ver-
omitted ; But  gict for the Plaintiffs, the learned Judge giving leave to
the record

stated correct. .
ly the time of payment of other previous and subsequent instalments, without

omitting the word ¢ calendar :” Feld, that this was no variance.

the
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the Defendants to move to set it aside and enter a non-
suit. Accordingly,

Peil Serjt. now rested his motion, on the &round, that
¢ months” in law were to be considered as lunar
months, and that the omission of the word  calendar”
in the record, constituted a fatal variance; and he cited
Jocelyn v. Hawkins.(a) But ,

e Court held, that the meaning of the word ¢ month”
must depend on the intention of the parties, and they
adduced many instances, in commercial matters, where
a calendar month was always intended; as in bills of
exchange payable so many months after date, or in
insurances effected for six months; and thinking that
the parties to this deed clearly intended calendar months,
they refused to disturb the verdict; and Pell took no-
thing.

Rule refused. (5)

(a) 1 Str.246. And see La- .Adderley, Doug. 463. Rex v.
con v. Hoopery 6 T. R, 224. Bi- Peckbam, Carth. 406.
shop of Peterborough v. Catesby, (b) See Lang v. Gale, 1 M.
Cro. Jac. 166.  Barksdale v £5 8. 111, and Titus v. Preston,
Morgan, 4 Med. 185. Rex va 18tr.652.
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An order
drawn up in
the name of
the Court, by
an officer of 2
court of jus-
tice, is, until
amended or set
aside, the or-
der of the
Court.
Therefore,
where an offi-
cer of the
Insolvent
Debtors’
Court, instead
of drawing up
an order for
the further im-
prisonment of
an insolvent,

CASES iy HILARY TERM

WHiTELEGGE v. Ricuarps, Gent,

YHE declaration stated that the Plaintiff, on the 24th
October, in the first year of the King, in the Court of
Common Pleas at Lancasier, recovered against Strettell
Chorlton 90L. 11s. 4d., damages and costs ; that on the
21st June, in the year aforesaid, in the said court, (the said
action then depending in the said court,) upon application
of Strettel Chorlion’s bail to surrender their principal, it
was ordered by the Court, that Strettell Choriton should
be forthwith committed to the custody of the keeper of
the gaol of the county of Lancaster, as to the said action,
and that his bail from their recognizance should be
wholly discharged ; and Strettell Choriton was thercupon
committed to the custody of the said keeper, as to the
said action, and remained in his custody as to the said
action from thence until the discharge of Strettell Chorl-
ton ; that Strettell Chorlton being so in custody, on the

pursuant to ¢ 7th November, 1820, applicd, by petition, to the Court

the decision o
the Court,
drew up an
order for his
discharge, and
the insolvent
was thereon
discharged,
the order not
having been
amended or
set aside :
Held, on de-
murrer to the
declaration,
that no action
lay by a cre-
ditor of the

for relief of Insolvent Debtors, for his discharge from
such confinement, according to the provisions of the
act in such case made and provided; and that the Court
for relief of Insolvent Debtors, on the 13th November, in
the year aforesaid, Lrdered that the said prisoner,
instead of being brought before the Court for relief
of Insolvent Debtors for final examination touch-
ing the matters of his petition and schedule, should be
examined touching the matters aforesaid before his
Majesty’s justices of the peace for the county of Lan-
caster, in open court, at the adjourned general quarter
sessions of the peace at Lancaster, on the 2d Jenuary

insolvent against the officer, though the declaration stated that the officer awrongfully,
falsely, and unlawfully, made out and issued such order, purporting to be an order

from the Coprt,

then
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then next; and, in case it should appear to the justices
upon such examination, or by evidence, that the pri-
soner was entitled to the benefit of the aot, then that
the justices should so declare and adjudge, and should
certify the same to the Court for relief of Insolvent
Debtors; and that, in case it should appear to the
justices by such examination, or by evidence, that the
prisoner had contracted any’ debts, against which he
should seek to be discharged, fraudulently, or without
any reasonable or probable expectation, at the time of
contracting the same, of being able to pay the same, or
should, with intent to conceal the state of his affairs, or
to defeat the objects of the said act, have destroyed, or
otherwise wilfully prevented the production of any books,
&ec. relating to such of his affairs as were subject to in-
vestigation under the act, or should have kept or cause to
be kept, false books, or made false entries, or have wil-
fully and fraudulently altered or falsified any such books,
papers, or writings, or should, in any respect, have
been guilty of fraud in contracting, discharging, or
concealing any debt duc from the prisoner to any of
his creditors, or should have fraudulently made away
with, charged, mortgaged, or concealed any part of his
property, of what kind soever, either before or after the
commencement of his imprisonment, for the purpose'of
diminishing the sum to be divided among his creditors,
or of giving an unduc preference to any of the said
creditors, or that the said prisoner should have put dny
of his creditors, as should have proved their debts, to
unnecessary expense by any vexatious or frivolous de-
fence, or improper delay in any suit for recovering the
same, or that the said prisoner should have wilfully or
fraudulently omitted any cffects or property whatever,
to the value of not less than 20l in the whole, in the
schedule, which the said prisoner should first have de-
livered into that court, then such justices should so

declare
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declare and adjudge; and should also declare and ad-
judge, in like manner, and subject to the same limitations
as are in th> act mentioned and imposed in such cases
upon the Court for relief of Insolvent Debtors, for what
period of time the prisoner should remain in actual
custody, before he should be discharged from custody,
by virtue of the said act, and that the justices should
forthwith certify the same* to the Court for relief of In-
solvent Debtors; and if the said justices should be of
opinion that the prisoner was so entitled to be dis-
charged, it was further ordered, that the prisoner
should, in open court, before the said justices, subscribe
and take the oath annexed to the duplicate of the sche-
dule, and should execute the warrant of attorney there-
with sent, and sealed with the seal of the Court for re-
lief of Insolvent Debtors; and it was further ordered,
that the whole of the proceedings should be forthwith
returned by the justices to that court. 'The Plaintiff
then averred, that, at the adjourned general quarter
sessions of the peace for the connty of Lancaster, holden
at Lancaster, on the 2d January, in the 1st year of
George the Fourth, Strettell Choriton was examined by
the justices of the peace then and there assembled at
the sessions in open court, according to the form of the
statute; and afterwards, the justices certified to the
Court for relief of Insolvent Debtors, that the prisoner
bad that day, pursuant to an order of the Court for
rellef of Insolvent Debtors and the said act, been ex-
amined before the justices there asscmbled in open
court, at the then present general quarter sessions of the
peace, touching the matters of his petition and schedule,
mentioned in the order, and due proof having becen
made before the justices at the said time and place, of
the service of the respective copies of the said order,
and such other notices of such proceedings as were
required by the 21st section of the said act, and

by
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by the said order and rules of court thereto an-
nexed; and the prisoner having in open court, before
the justices, subscribed and taken the oath annexed
to the duplicate of the schedule, and cxecuted a war-
rant of attorney, as required by the 25th section of
the said act, the said justices declared and adjudged
the prisoner entitled to the benefit of the acs, as to all
the creditors of the prisoner,’or persons claiming to be
creditors, mentioned and described in the duplicate
of the said schedule. But the justices further declared
and adjudged, that the prisoner had contracted the debt
due to the Plaintiff;, mentioned in his schedule, without
any reasonable expectation, at the time of contracting the
same, of being able to pay the same; and also that he
had put the Plaintiff, who had proved his debt in the
manner required by the act, to unneccessary expense, by
a frivolous defence, in an action at law, in the Court of
Common Pleas, at Lancaster, for recovering the same:
and the justices, therefore, also declared and adjudged,
that such prisoner should remain in actual custody at
the suit of the Plaintiff, for the space of two years, before
such prisoner should be discharged from custody by
virtue of the said act. The Plaintiff then averred, that
the certificate was afterwards,in due manner, transmitted
and delivered to the Court for relief’ of Insolvent
Decbtors, and that before and at the time when the
certificate was so transmitted and ‘delivered, the Defend-
ant was, and still is, a clerk and officer of the Court for
the relief of Insolvent Debtors, before then appointed
by the same court; and that, it was the duty of the
Defendant, as such clerk and offiecr, to have written
and issued a certain order of the Court for the relief
of Insolvent Debtors, ordering and directing that the
prisoner should be discharged from custody when and
so soon as he should have been in such actual custody
for the full period of time expressed in such certificate

as
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as aforesaid.  Yet that the Defendant being such clerk
and officer, not regarding the duty of his office, and
intending 1> injurc the Plaintiff, and to cause Streitell
Chorlton forthwith to be discharged from such custody,
without paying or satisfying the said damages and costs,
and to deprive the Plaintiff of the means of recovering
the samey - whilst  Strettell Chorlton remained in such
custody as aforesaid, at*the snit of the Plaintiff, for
the cause aforesaid, and whilst the said damages and
costs were wholly unsatistied to the Plaintiff, on the
13th Janwary, 1821, without any authority from the
Court for rclief of Insolvent Debtors, wrongfully, falsely,
and unlawfully made out and issued an order, purporting
to be an order from the Court for relief of Insolvent
Debtors, dated the day and year last aforesaid, entitled
in the matter of the petition of Strettell Chorlton, a pri-
soner in actual custody in the castle of Lancaster,
secking the benefit of the act passcd for the relief of in-
solvent debtors, and directed to the keéper or gaoler of
the said gaol or castle, and purporting therchy, that
the said Conrt for relief of Insolvent Debtors, (upon
reading a certificate that the prisoner had, pursuant
to an order of that court, been hecard and examined
touching the matter of his petition and schedule
mentioned in the said order, and declared and ad-
judged centitled to the benefit of the said act,) did
order that the prisoner should be discharged from
custody as to the Plaintifl at whose suit the prisoncr
was detained in the custody of the said kecper or
gaoler ; whereas in truth and in fact the Court for
rclief of Insolvent Debtors did not at any time pro-
nounce any such order as last aforesaid, or give any
authority to the Defendant to write, make out, or issue
the same, by means whereof the last-mentioned order
being, on the 16th Junuary, 1821, cxhibited to the
keeper of the said gaol, Strettell Chorlton was thereupon

forthwith
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forthwith discharged from custody, as to the said action, 1892
and suffered and permitted to go at large wheresoever Ww
he pleased he will .of the Plaint{f; and that * 3
pleased, against t i & w.
Strettell Chorlton did then gnd there go from and out of RicHARDS
such custody wheresoever he pleased, the said damages
and costs then and still being and remaining wholly un-
satisfied to the Plaintiff, by means whereof the Plaintiff
had been greatly injured, andshath lost all meaus of en-
forcing payment from Streticll Clmrltma, of the damagcs
and costs aforesaid. -
The declaration contained four counts, in substance
the same.  Demurrer and joinder.

Vaughan Serjt. for the Defendant. The order stated
in the declaration is the order of the Court, and not of
the officer, and the officer is not responsible to any in-
dividual forits correctness, but only to the Court for the
due discharge of his datics, since under the 21st scction
of the Insolvent Act the Court is directed to make the
order, not the officer. Then, the declaration does
not show that the Plaintif has any interest in the
detention of Chorlton, which can entitle him to sustain
this action. By theInsolvent Debtors’ Act(a) the principle
of the common law is altered, the arbitrary discretion of
a creditor to detain his debtor is taken away, and wher'e
the debtor has been guilty of misconduet, he is subje:;te'd
to a judicial sentence, as in any other case of criminal
misdemcanor; the Plaintiff, therefore, is not deprived of
any remedy by this order, nor has he sustained any
damage. The wrong complained of is not a wrong to-
wards an individual ; and o misfeasance of this kind affect-
ing the administration of public justice cannot be the sub-
ject of an action. Perhaps, under a liberal interpretation
of the 23d section of the Insolvent Act, which enables
the Court to set aside an order fraudulently obtained,
the Insolvent Debtors’ Court might rescind this order

(@) 1.Gecsza cr 129

VOL. III 0 10) and
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and issue another; but the order, till set aside or re-
scinded, is still the order of the Court; the validity of
whichy this,-’Court, having no jurisdiction in error over the
Insolvent Debtors’ Court, cannot dispute, and the
Plaintiff might as well suc the Insolvent Debtors’ Court
itself, as the defendant, who is no more than the hand
with which the commissioners act. 'There is no case
in point. In Swmitk v. Winford (a), the Plaintiff did
not enter the issue in due time.

Taddy Serjt. for the Plaintiff. The order in question
is not pleaded as being an order of Court, but as pur-
porting to be an order of Court, and by the demurrer it
is admitted that it was no order. The Plnintiff has sus-
tained an injury by this paper, which falsely purported to
be an order, and the injury is averred in the declaration.
The injury is the loss of that gage for the payment of his
debt, which he possessed in confining the person of his
debtor; for, as that confinement might ultimately induce
the debtor to procure payment, the creditor has still
an interest in the confinement, notwithstanding the
operation of the Insolvent Debtors’ Act. But the im-
prisonment under that act is not altogether penal, for
the prisoner is directed in the act to be detained a# the
suit of the credtor (), so that if the objections which have
beén made to this action are well-founded they would
apply equally to an uction of escape. But the law pre-
sumes, that a creditor may derive advantage from the
imprisonment of his debtor ; and the Defendant, who has
wrongfully issued Jor the debtor’s discharge a paper
which is not an order of court, must be answerable for
the Plaintiff’s loss. Here too there is an allegation of
malice, under the word wrong fully, ( Drewe v. Coulton (c),)
which, by the demurrer, is admitted to be true.

a) Luta. 96, (c) 1 Easty563. n.
b) 50170

Vaughan,



Iv THE 2D & 8p Yeams or GEO. IV, '

Vaughan, in reply. The Plaintiff has no interest in
the debtor's detention, because all his cffects, future as
well as present, are nssigned to his creditorg; and de-
tention with a view to obtain satisfaction, can only be of
advantage where the debtor still retains property, which,
by such means, he may be induced to transfer: so
that this action cannot be considered in the same light
as an action of escape, in which the Plaintiff obtains
damages for the loss of a security in his debtor’s person,
which might ultimately have been beneficial to him.
Malice is no part of the cause of action in such
a case as the present, and would not form. part of the
proof at the trial; because the Defendant, if liable at all,
is liable for the misfeasance, whether accompanied with
malice or not. As to the prisoner’s being detained at
the suit of the creditor, that expression is only meant to
operate as a designation of the person, and does not
alter the penal nature of the imprisonment.

Cur. adv. vult.

And now, :

Dacras C. J. delivered the following judgment.

This case has been so recently before the Court, that
it will be sufficient to refer to the pleadings as they ap-
pear on the face of it. '

The question for our decision is, whether the declar-
ation be substéintially good ? :

In the argument at the bar, much has been gone
into, and properly, which, however, upon the view we
take of the subject, it will not,n& be necessary to
consider.

It is sufficient to say, with referencc to the single
ground of our decision, that the Defendant, in each of
the counts, is stated to have been, at the time of the
act complained of, an officer of the Court of Insolvent
Debtors, and, that it was his duty, as such, to draw up

02 and
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and issue orders of the Court, such orders when issued,
deriving effect from the authority, and as the act, of the
Coart. ¢

It must, or may occasionally happen to such officer,
as Lo cvery person in a similar situation, to draw up
rules and, orders erroncously ; and, in every court, the
instance is familiar of applications being made to amend
rules and orders, sp as’to make them conformable to
that which was originally pronounced, or to what
originally the rule or order ought to have been.

Bat, until such application and further order thereon,
the rule or order issued remains an act of the Court
itself, 1In this instance no amendment or change has
been made, and, not having been made, the order in
(uestion remains upon the face of it the order of the
Court.

The declaration alleges, that the Defendant made,
and issued a certain order, purporting to be an order
of the Court; treating it, therefore, as an order, in itself;
averring only, that, in fact no such order was made out;
but, appearing to be an order, and being by the declar-
ation averred as purporting so to be, we think it must
be taken as such, not having been repudiated or is-
¢claimed by the Court itself; and, consequently, that the
action cannot be maintained.

To this point we confine our decision, not meaning
to give any opinion, whether, under different circuin-
stances, and if so, under what circumstances, such an
action can be maintained. It is sufficient to say, that
in this case there must be judgment for the Defendant.

Judgment for the Defendant accordingly.
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1821.
IN THE EXCHEQUER CHAMBER. ()
The Kine v. THoMAs WarTTs. Now. 20,

THE prisoner was tried beforc Best J. at the last }T’l? prisoner
assizes for Devon.  The first count of the indict- nﬁ:g;gif:y_
ment was for forging at East Stonchouse, on the Gth April, ment for some

1821, an acceptance by Messrs. Williams and Co., to a 800ds an ac-
ceptance by a

certain bill of exchange, as follows, viz. London
banker, gave
No. 117. 2001, a bill addressed
March 28th, to, and pur-

porting to be
Swansce: Bank, 1821, accepted by,

Two months afier date, pay to Mr. Jokn Tipper, or Williams and

: . Co.s No.
order, two hundred pounds for value received. B?r;bin-la:j: ”

Hy. Williams and Co, Lendon; it

. was proved
To Messrs. Wzl.lzan'zs and Co. that Williame,
Baokers, Birchin Lanc, London. Burgess and
3 Co. of No. 20,
. . Birchin-l,
With intent to defraud Thomas Baylis, John Routledge, hatdtntot :f’
and Jonathan Ramsay. cepted the hill,

and that no
. other bankers
true the said forged acceptanice on the said Lill of of the name
exchange, knowing the same to be forged, with a like of #illiams
'8 . and Co. were
intent. known in
He was acquitted on the first, and convicted on the London, but
no evidence
second couunt. N . was sdduesd
It was proved, that, in April Jast, theprisoner pur- to shew that

chased of the prosecutors, wheat to the amount of 2107 g’”li(;”i; and
. 0. of No. ;
At the time he made the purchase, he agreed to pay by B;,.fb,-n_,am:’
had not ac.
cepted the bill; Hekl, that there was no forgery proved against the prisoner, by ten
Judges against one, Bayley J, absente,

The sccond count was for uttering and publishing as

»

(4) The publication of this term last, was unavoidably post-
case, which was decided in Hilary poned till the present time,

O3 the
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the acceptance of a London banker. Before the wheat
was delivered to him, he produced to the prosecutors a
bill in thesé words and figures:

No. 117, 200/,
Marck 26th,
Swansea Dank, 1821.

Two months after date, pay to Mr. Jokn Tipper, or

order, two hundred ponnds for value received.
H. Williams and Co.
To Messvs. Williams and Co.
Bankers, 3, Birchin Lane, London.

Accepted, Williams and Co.

3

He was asked how he propased to pay the remainder
of the money, and said he would draw on the same
bankers for the balance; he then drew the following bill
in the prosecutors’ compting house.

401/,
South Tawton, April 6th, 1821.

Two months after date, pay to our order forty pounds
for value received, as advised by

Swansea Bank. Thomas Watts,
For P. Watts and Co.
T'o Messrs. Willians and Co.

*  Bankers, Birchin Lane, London.
3
Py Accepted, Williams and Co.

He said he would send this bill to London to get it
accepted. It was afterwards sent hack to the pro-
sccutors, accepted as it now appears.

Whilst he was drawing the bill, one of the prose-
cutors asked him, if Williams and Co. the acceptors, were
Williams; Burgess, and Co. The prisoner said, the ac-

ceptors
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ceptors were Williams, Burgess, and Co. Prosecutor

199
1881

said it was improbable there should be two firms of the Tm

same name in the same street, and prisoner @gnswered it
was improbable. The figure 8, which stands between
the words bankers and Birckin Lane in the 200. bill,
was not then on the bill. The witnesses did not observe
whether the small figure 3 in the corner was on the
bill at this time. It appeare® to a witness acquainted
with bills, not to be a part of the address, but was like
a figure that the holders of bills sometimes put on them
before they leave them for acceptance. But the person
who presented this bill had nat observed whether it was

on the bill when he presented it for payment or not.

A person to whom he presented the bill, at the house
No. 3, Birchin F.ane, took this bill behind a desk, and
had an opportunity of writing on it one or both of these
fignres.

But the person who presented it did nat observe, when
he received the bill back, whether either of these figures
were then on it,

There are London bankers at No. 20, Birchin Lane,
of the names of Williams, Burgess, and Co., who usually
accept bills in the firm of Williams and Co. “This bill
was not accepted by that firm. No other hankers of
the names of Williams and Co. were known to carry oft
business in Birckin Lane, nor were there any other
London bankers under that firm: The words “ Wil-
liams and Co.” were on a brass plate on the door of
No. 3, There was no evidence to shew by whom

1 “w @
these bills were accepted.

The prisoner proved that three bills in the following
form had been paid at No. 8, Birckin Lane, viz.

04 No.

v,
WATTS.
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No. 345, 30L
South Teawton, March 5th, 1821.

Two months after date, pay to our order thirty pounds
for value received.
Thomas Waits,
For P. Watts and Co.
Messrs. Williams and Co.
Bankers, Swansea.  *
Accepted, Messrs. Williams and Co.
payable at No. 3, Birchin Lane, London.

Besr J. left it to the jury to say, whether the accept-
ance of the 200I. bill was the acceptance of any London
bankers.

The question for the ‘opinion of the Judges was,
whether the priconer was properly convicted. There was
also a further question, wiz. whether, considering the
manner in which the bill is stated in the indictment, it was
necessary for the prosecutors to prove, that the 3 in the
corner was on the bill when it was tendered in payment,

Williams C. F. for the prisoner. No evidence has
been adduced to shew, that the acceptance which the
prisoner is charged with having forged, was not the
acceptance of those persons whose acceptance it pur-
ports to be; namely, the acceptance of Williams and Co.
of No. 3, Birchin Lane ; if the acceptance was written by
them, the circumstance of their not being bankers would
not render the grisoner guilty of a forgery. The jury in-
deed have found that he did not forge the acceptance, and
even wilful misrepresentation made after the uttering a
bill, will not render that a forgery which was not so
at the time when the bill was drawn. Rez v. Webb (a),
Walker’s case (b), Hevey's case.(c)  Secondly, there is

(a)Coram BestJ. Sarum, 1819. (#) Russelly 1420
See a statement of the case, and (¢) 2 East, P.C. 856.
tlecision in Gam, Scarch, post,

a varj=
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a variance in the setting out of the bill on record, no 1821

evidence having shewn that the bill when uttered con- m
tained the figure threc stated on the record, Thirdly, o

it ought not, for the reason beforc stated, to have been ~ WATTS.

lefi to the jury, whether or no this was an acceptance

by Lendon bankers.

Gaselee for the crown, citedd Mead v. Young (a), and
Parkes and Brown’s case (), as in point; and distin-
guished Walker’s case.

Williams was heard in reply,

No judgment was given, but the prisoner received a
free pardon.

** Eleven Judges were present, of whom ten were of
oplmon that this case did not amount to forgery. They
gave no opinion upon the point of variance, their
judgment on the first point rendering that unneces-
sary. (c) Bayley J. was absent at Chambers,

() 4 T. R. a8, (¢) The Reporters are in-

(8) 2 Leacky, 775, 2 East, debted to one of their Lordships,

P. G, g63. who was present, for this in-
formation,

The King v. Manassen GOLDSTEIN, Febo s

AT the Old Bailey sessmns, September, 1821, the The forgery

of a Prussian
prisoner was convicted before Richardson J., on treasury note

the stat. 43 G, 8. ¢, 139, s 1,y of falsely making, forging, for one dollar
is within the
statute 43 Geo. 3¢ €4 1304 50 1o
The prisoner was convicted of forging an instrument (purporting to be a Prussian
treasury note), in a foreign language. No count in the indictment containing any
English translation of the note, the Court arrested the judgment on that ground,
By eight Judges against two, Wood B, & Bayley J, absentibus.

and
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and counterfeiting, and causing and procuring to be
falsely made, forged, and counterfeited, a certain pro-
missory notg. for the payment of money, purporting to
be the promissory note for the payment of money of a
certain foreign prince, that is to say, Frederick William,
king of a certain foreign country called Prussia, with
intent to deccive and defraud the said Frederick William
against the form of the statute.

In other counts, the instrument was stated to be a
certain promissory note for the payment of money,
purporting to be the promissory note for the payment
of money of Altenstein, known by the name
and description of baron I’ Altenstein, he the said

Altenstein, being a minister entrusted by
and in the service of the said Frederick Witkiam, so
being such foreign prince as aforesaid, with intent to
deccive and defraud the said Frederick William.

In other counts, the said Altenstein was
stated to be “a person resident in a certain foreign
country called Prussia.” And, in other counts, the in-
tent charged was to deceive and defraud the said

Altenstein.

In another set of counts, the instrument was stated
to be ‘an undertaking for the payment of moncy;”
ald in another set, “an order for the payment of
money.”

The instrument was'set out on the record : and, in one
seb of counts, was stated to be in the German language ;
in another set, to be partly German and partly French ;
and, in a third sef, the particular language was not
averred.

No count contained any English translation. It was
preved at the trial, that these instruments are notes
(or receipts) issued by the Prussian treasury, signed
(¢n fac simile) by baron Aitenstein, the Prussian minister

of finance : that they are not only received by the
Prussian
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Prussian government, in payment of all duties and taxes,
but that any holder may, and often does, receive pay-
ments for them in cash on presenting ghem at the
treasury offices established at Berlin, Konigsberg, and
Breslaw ; and that they pass as current money for all
purposes throughout the Prussian dominions, (a)

This instrument, being translated by a witness, ap~
peared to be, in Lnglish, as fllows :

ON THE FRONT SIDE.

No.

ments in full,

¢ Treasury note (6) of One Dallar in currency
according to the standard of 1764, valid in all pay-

ALTENSTEIN”

ON THE REVERSE SIDE.

Treasury Naote {c)
E @
£ ¥. 1 =
[} w.
g
xe[[o(] dUQ
»
Office of Realization (d) at Konigsberg.

(a) An impression of the
false instrument stated in the in-
dictment accompanied the case
submitted to the learncd Judges.
It was 2 moderate sized ticket,
ornamented with engraved pat-
terns, and was in the German
language, with the cxception of

A Y
the words ¢ realisations comp.
toir.”

(&) Or receipt, the German
word « schein” signifying either
¢ note” or ¢ receipt.”

(¢) Or receipt.

(d) Or payment.

The
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The last words, which, in the original, were ¢ Reali-
sations comptoir zu Konigsberg,” were printed in red
ink, and in the French character; but the witness said,
that the phrase * Realisations comptoir” was adopted
into the German language.

The same witness, on cross-examination, stated that,
in German, he should call an undertaking to pay money
or -promissory note; ¢ sehuld-schein,” which literally
means “ receipt for a debt,” and that the word ¢ sckein”
alone does not import a promise to pay.

It was clearly proved, that the prisoner, a German
Jew, residing at Skadwell, having a correspondence
with some persons in Prussia, and baving in his pos-
session a genuine note, had caused plates to be en-
graved, and many thousands of false notes to be struck
off, in the city of London.

The evidence being closed, Platt for the prisoner,
objected that the instrument stated in the indictment
was not, nor did it purport to be a promissory note, or
an undertaking to pay moncy, or an order to pay money :
and that it contained no words of promise, undertaking,
or order. He cited Mary Michell’s case (a), Williams’s
case (b), Clinck’s case(c), and Jones’s case (d), decided
on the stat. 7 Geo. 2. ¢. 22. respecting orders for pay-
ment of money, and argued from thence, that an order
for paymient of money must contain words importing a
command, and must purport to be signed by some per-
son* having, or, at least, claiming to have authority
to command such payment. He also cited Hunter’s
case (¢), and Thompson’s case (f), which were decided
on the stat. ¢ Geo. 2. ¢. 45. respecting receipts for
money, to shew that the signature of a name alone, or

() Fosters 119, Bast, P G (d) Leach, 53,  East, P, G,

36. . 1.
? b) Leach, 114. 4th edit, (e) Leach, 624. East, P, C,

Easty P. C. 937. 928. .
(¢) Leack,sa0s  Easiy PG () Leach, 632 notis,

938.
the
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the word ¢ settled” alone, could not be sct out in an
indictment for forgery as a receipt for money ; although
it might operate as such, without other matger connected

-2

]892‘

04

w
The Kv

U

with it by proper averments, so as to shew that the GOLDSTEIN,

whole matter taken together, purported on the face of
it to be a receipt for money. He also cited Reading’s
case (a), to shew that Jokn Ring could not purport to
be Join King : and he observed that the cffect of the
instrument, when presented for payment at the treasury
at Berlin, could not vary its purport.

Ricuarpson J. overruled tlic objection, being of
opinion, that this act of parliament, made to prevent
the forgery in Great Britain of foreign sccurities, could
not be understood to require, that these securities should
possess the technical propertics required by the muni-
cipal law of Eugland ; but that it was sufficient, if they
imported, on the face of the whole instrument, an under-
taking or order for the payment of money, which the
learned Judge thought was the case with the instrument
in question. The learned Judge was also inclined to
think, considering the peculiar wording of the act, that
it was sufficient, if the instrument was in fuct an under-
taking or order for the payment of moncy, and operated
as such, (which appeared by the evidence to be the case
here,) and that it purported to be issued hy any foreign
prince or his minister, the word ¢ purporting” in the
act appearing to the learned Judge to refer rathet to
the person by or on whose behalf the instrument was
issued, than to the form of the,instrument itsclf.

The jury found the prisouer guilty.

The next day, Platt moved in arrest of judgment, on
the ground that the false instrument was here sct out

(@) Leachy $9q. Bast, Py C. 981,
only
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only in a foreign language, and not translated #r ex-
plained by averments on the record: that the object of
setting out the instrument in cases of libel and forgery
is, that the court which tries, and also-a court of error
may judge whether it be what it is alleged to be, and
whether it falls within the act or law on which the pro-
secution is founded ; which functions the Court could not
exercise in the case of a foreign instrument not translated
or explained by averments, because the Court could no
more take judicial notice of the meaning of German or
French, than of Arabic or Chinese. He cited Zenobio v, Ax-
Lell(a), where it washolden that the translation of a foreign
libel, without the original, would not suffice, and argued
that the converse was equally true.  He also cited Lyor’s
case (b), Lloyd’s case (¢), Gilchrist’s case (d), and Read-
ing’s casc (¢), to shew that indictments have been hcld
insufficient, becausc the instrument set out did not, in
the opinion of the Court, agrec with the purport
ascribed to it, of which advantage this prisoner was
deprived, by sctting out the instrument only in an un-
known language. Healso mentioned the stat. 4 Geo. 2.
¢ 26. s. 1., which requires all instruments to be in the
English language, as fortifying the argument, that every
thing material must be stated or explained in that
language.

Ricuarpson J. expressed no opinion on this point,
having resolved to submit it, and also the objection
made at the trial, to the opinion of the learned Judges.

Both points were accmdmrrlv now submitted to their
opinion, and the Judgmcnt was, in the- meantime,
respited.

(a) 6 1'. R. 362. (d) Leach, 657. Easty P. C.
(&) Leachy 597, East, P. C. g8a.

933 ' (¢) Leack, 590. East, P. C.
(¢) Leacky 608 notise 981,

Platt,
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Plaﬁ for the prisoner, on the first point, in addition
to the authorities adduced by him at the trial, cited
Reeve’s case (a), and Rex v. Lockett. (b)

As to the second objection, he cited in addition the
stat. 45 Geo. 3. c. 89.,, and Mason’s case (c), to shew
the accuracy which the law required in the specifica-
tion of instruments like that laid in the indictment ;
and Hudson’s case (d), to shew the necessity of the
Judges being enabled to decide on the face of the
instrument, whether or not it was within the act. He
distinguished the cases of libel in Welsk, (Craft v.
Buite (¢),) on the ground that the Court is bound to
take cognizance of the dialects of Great Britain. (f)

If it were urged, that the Judges would inform them-
selves of the translation if they could, the signification
of the word ¢ schein” would be found to signify ¢ the
act of shining,” ¢ lustre,” ¢ appearance,” not a
reality. (¢) The addition of the word *¢ ¢resor” only
takes away the generality of ¢ the act of shining,” &ec.
and confines it to ¢ the treasury;” but does not alter
the signification of the word  sckein” so as to bring it
within the act.

Law C. for the crown, having argued that this instru-
ment would, in England, be deemed a promissory note,
undertaking, or order for the payment of money, and
that it might be laid as such in the indictment, the form
of words employed in such instruments being imma-

(a) 2 Leach, 808. East, P.  (¢) 1 Wms. Saund. 242.1. 1.
C. 984. notis. (f) Hob. p. 126. pl. 157.

(&) Easty P.C.940.  Leach, (g) Neebder's Germ. Dict.
4 word schein. Minshed's Dict. of

(¢) Leachy 487. Eleven Tongues, word shine.

(d; Ledt'b, 978¢

terial ;
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tetial; {for which he cited Skepherd’s case (a),ockett’s
case (b), "Willoughly’s cas€ (c¢)y Morris v. Lee (d),
8:Mod." Reg. 864., the definition of a bill or note in

‘Bayley on Bills (e), and the stat. 3 and ¢ Anhe, ¢. 9. 5.1.]

urging, that the note being averred to be for pay-
ment of money, as in Elliot’s case (f'), it was therefore
averred, 'that walid in - payments meant payable;
and having arguéd, thas it must from its purport be
deemed in Prussic to be an undertaking for the pay-
ment of money, the parport of an instrument being what
appeared to be its object on the face of it; for which he
cited Zdsall's case (g), distinguishing Jomes's case,
Reading’s case, and Gilchrist’s case; and referring to
‘Reeve’s case (h), [in which Heatk J., Lawrence 3., and
Thomson B., held that a scrip receipt signed C. Olier,
was well laid, purporting to be signed Clristopher
Olier, because the indictment was not on the face of
it repugnant to the bill, or inconsistent with itsclf, and
the ambiguity was explained by evidence ;] and to Elliot’s
case (2), [in which it was found by the jury, and that
finding approved, that 50/ meant fifty pounds;]
Abbott C. J. stopped him, saying, that all the Judges
present were satisfied, that the instrument was one upon
which forgery might be committed under the statute;
and he was desired to address himself to the objection,
that no translation of the instrument appeared on the
record, when he argued to the following effect.

‘Tt is not necessary, that the translation of the in-
strument should appear on the rccord, and this may be
contended both upon principle and upon the authority
of the cases.

(@) Easty P.C. 9t4e  Leach,  (f) Leach, 193,

226. (g) Easts P. C, 984, Leach,
(%) East, P.C.940. Leachy94. 663.1n.
(¢) Easty P. C. 944. (%) East, P.C. 984, n. Leach,
(d) Ld. Raym, 1396. 813.
() Pp. 1. 34 (3) Leachy 175+

And
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Am*;rst upon principle. It is argued, that the tenor
must be set out, and, the tenor being unintelligible in a
foreign language, that a translation is necggsary. -But
the translation would not supply the temor. The
purport of an instrument, and the law which gives it a
peculiar character in a foreign language and country,
are matters of evidence. No translation could supply
several peculiarities on the face of the forged instrument,
without which it would not be a resemblance of the
genuine instrument, A variety of engravings, cyphers,
and symhols which- appear on it, are incapable of
translation : the crown for instance, and the initials of
the king of Prussiz. These peculiarities form tokens
well understood, and are necessary to constitute a re-
semblance to, and give it the character of an order for
the payment of money of the king of Prussia or his
minister. The explanation of these peculiarities can
be supplied by evidence alone. The instrument itself
would convey to the mind of a Prussian, the authority
of the king and order of his minister. The translation
might convey a very limited and perhaps erroneous
view of the obligation or authority which the whole
matter on the face of the instrument imported. The
instrument is set out; the authority is averred, by
which it becomes an order ; the words of the statute dre
strictly followed, and a translation would not advance
the matter. .

"Translation of such instruments might mislead. Sup-
pose a Frenck bill of exchange, exactly corresponding,
when translated, with an Engligh one. It is not neces-
sary or usnal to state in an Englisk bill, in what the
value is received ; but it is otherwise in a Frenck bill.
The Court, looking at the translation of such a sup-
posed Frenck bill, would pronounce it valid: it would
appenr unobjectionable; but, inasmuch as it would not
state upon the face of it the nature of the consider-

Vou. I1L r ation,
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mtiony it would be; by the law of France, the law on
‘which its validity depends, an absolute nullity. ()
Neither .is the translation necessary according to

- the authority of the cases. The analogy which the

present case beare to a case of libel is not very obvious ;
but, admitting the analogy, the case of Renobio v. Axteil
was a decision, only, that the original or tenor must be
st out. Libel, however, is slander reduced to writing,
and the cases of slander are express, to shew that trane=g
lation is not required. Serjt. Williams's note to Craft
v. Boite (8) Hobart's Rep. (c), 1 Rol. Abr.(d), Ross v.
Lawrence. (¢)

Platt was heard in reply.

*.* Of the ten Judges who were present (#ood B.
being absent from illness, and Bayley J. being at
Chambers), all save two were of opinion that the judg-
nvent ought to be atrested on the last point. And the
jwdpgment was arrested accordingly. ()

(a) Mannel & droit Fran- . (&) Styles, 236,
giisy par J. B. J. Paillicty p- (f) The Reporters are in-

X0023. cinquitme édit. debted to one of their Lordships
(%) xst Wank. Saunders. who was present for this inform-
{¢) 226, ation.

(d; 86. (L) gl 5.
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RusseLt and Another v. MosELEY.

A SSUMPSIT on the following guarantee.
London, 26th April, 1816,
I hereby guarantee the present account of Miss
Harriet Moseley, due to R, 7. Shoriridge and Co., Soutk
Shields, of 1121, &s. 4d., and what she may contract from
this date to the 30th September next,
“ G. B. Moseley.”

At the trial before Dailas C. J., (London sittings afier
Trinity term last,) the Plaintiffs were non-suited with
liberty to move to cnter a verdict, if the ,Court should
be of opinion that the Plaintiffs were entitled to recover
on the guarantec. Accordingly,

Hudlock Scrjt. having in the last term obtained a rule
nisi to that cffect, when he distinguished this casc
from Jenkins v. Reynolds (a) snd Saunders v. Wake-

ficld (b), contending that the consideration for the pro-
mise appearced on the face of this guaranice,

Vaughan Serjt. now shewed cause against the rule,
and argued that the consideratten did not appear
with certainty ; but that, to reduce it to certainty, i
would be neccssary to resort to parol evidence, the very
mischief against which the statute of ftauds was pointed.
e cited Saunders v. Wakgfield. *

But the Court were of opinion, that the consideration
sufficiently appearcd on the face of the instrument, and
the rule was made

Absolute.

(a) Anie, iiic 14. (8) 4 B. & 4. 595.
P2
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% Y hereby
guarantee the
present ac-
count of H.M.
duetoR. T. S.
of 1121, 45,44,
and what she
may contract
from this date
to the zoth
Sept. next,”
(~igned and
dated): Held,
that the consi-
deration suffi-
ciently appear-
ed on the face
of this instru-
ment under
29 Gare 2. ¢+ 3¢
So 4o
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Febo 60 - GreGory v. HURRILL.

In an action in |'HIS was an action of trover, brought under an
the Common

Pleas, the order of the Vice-Chancellor, by the Plaintiff,
question being, Gregory, against the Defandant,}his assignee, to try the

:::%’::,:dd;;t validity of the commission issued against Gregory.

the statute of The caunse was tried before Dallas G: J. at the Lon-

limitations, the 7o sittings after last Trinity term, when the Plaintiff,
creditor prov-

ed an action  Gregory, having relied on the statute of limitations, to

commenced in shew that there was no debt whercon the Defendant
the King’s ..
Bench six could support the commission, the counsel for the

years before,  Defendant, in answer, produced an office copy of a roll

and continu- i the court,of King’s Bench of Michaelmas term,
ances regularly 5

entered down 58 Geo. 3., 1812, containing an entry of three writs of

to the term cgping alias and pluries, with continuances on the writs
before the trial

of the action  Of Pluries, brought down to the term before trial; and

in C.P.: these proceedings, the Defendant’s counsel contended,
I(;I:;S 3‘;2::: took the case out of the statute, It appeared afterwards,
barred. upon the motion for a new trial, that these proceedings

in the King’s Bench had gone no further ; and that the
Court of King’s Bench had holden them to be regular.
A verdict was found for the Plaintiff, with leave for the
Defendant to move to set it aside, and enter a verdict
for the Defendant, the Chief Justice having reserved
the point of law raised by the Plaintiff’s counsel, ¢ whe-
ther the debt of the petitioning creditor was a good and
legal debt to support the commission, or whether it was
not barred by the statute of limitations,”

Accordingly, Vaughan Serjt. having in the last terni
obtained a rule nisi to this effect, -

Hullock Serjt. (with whom was Lens Serjt.) now
shewed cause agninst the rule, and, after citing Quantock
v, Eng-
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v. ZEngland (a), Ex parte Dewdney (b), and Ex parte
Roffey (c), to shew that a debt barred by the statute of
limitations could not constitute a good petitioning cre-
ditor’s debt, argued that continuances in another action,

218
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and in another court, especially as the proceedings were

never brought to a close, would not exempt an action
in this court from the operation of the statute of limit-
ations, and he likened the ¢ase to that of Smitk v.
. Bower (d), where an attachment of privilege was holden
"not to be a continnance of a bill of Middlesex so as to
avoid the statute of limitations,

Vaughan, contrs, was stopped.

Darras C. J. The main question is, whether there
was in this case a good petitioning creditor’s debt, and
that depends on the continuances, and on their having
been regularly entered. The Court of King’s Bench
have decided that they were regularly entered, and the
only objection here is, that this is a different proceed-
ing. But I think the proceedings on this debt in the
other action sufficient to take the case out of the oper-
ation of the statute here.

RicuarpsoN J.  Aslong as a remedy was open by
which the debt might have been recovered any where,
it appears to me that it was not bavred by the statute.

The rest of the Court concurring, the rule was made

, * Absolute.
(a) 5 Burr. 2628. ¢) 2 Rosey B. C. 245+
(&) 15 Vess 479, d) 3 T. R. 662.

Ps
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Where three
commissioners
and their suc-
cessors were
appointed to
transact the
business under
an enclosure
act, and the
act of any
two of them
was to be valid,
an assessment
executed by
two, after the
death of one
Of the thl'ee’
and hefore the
appointment
of a successor,
was holden
invalid.
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Dor: Dem. Nrcrorson and Others v, Mip-
pLEToN and Another.

JRJECTMENT brought

by the surviving commis-

sioners of the Gosforth Inclosure Act (a), to re-
cover from the Defendants (tenams of Skefington

(a) By which it is enacted,
that Jobr Nicholsen, Jobn Litt,
and Joseph Coavpers and their
successors, to Le appointed as
thereinaftét mentioned, should
bey and were thereby appointed
commissioners for setting out,
dividing, allotting, and inclosing
the commons and waste grounds
in the mauner and according to
the rules, &c. contained in the act
and in the stat. 41 Geo. 3. ¢. 109,
& 29. (general inclosure act,) so
far as the powers, &c. of thelast-
named statute wete not altered or
controlled by, or repugnant to, the
Gosfforth act, < and that all acts,
matters, and things, done by any
two of the commissioners ap-
pointed or to he appointed by
virtue of this act, shall, to all
intents and purposes, be a5 valid
apd effectual as if the same were
done and performed by all the
said commissioners.”

And it is furthet enacted,
that if any of the commissidners
appointed by the act, or to be
substituted in manner thereinafter
mentioned; should die, or ne-
glect, refusc, or become incapable
to act for the space of 4o0days,
when occasion should require his
of their attendance for carrying

Lutwidge,

that or the recited act into exe-
cution, it sheuld be lawful from
time to time to elect and appoint
4 New commissioner or commis-
sioners in the stead of him or
them sa dying, neglecting, refus-
ing, or becoming incapable to
act as aforesaid.  The act then
gave power to certain persons to
nominjte 2 new commissioner or
commissioners in the place of the
commissioners mentioned in the
act, or any future commissioners,
not interested in the enclosure,
from time to time, as occasion
might require ; and in case such
new commissioner or commis-
sioners should not be appointed
by the party or parties therein
respectively authorised to make
such appointtuent within 6o days
after the happening of any such
vacancy, and mnotice thereof
given by‘ the suryiving and acting
commissioners or commissioner
%r the time being in writing,
then a commissioner or commis-
sioners to fill up such vacancy or
vacancies from fime to time,
¢ shall and may be appointed by
the other surviving or acting com-
missioners or commissioner for
the time being, by writing, under
their or his hands or hand at any

meeting
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Lutwidge, Esquire,) possession of two pareels of land,
allotted by the commissioners, far the purpese of obe
taining payment of the quantum of an arrear of charges
and expenses of passing and ¢arrying into s¥ecution the
act of parliament, In the first count the demise was

laid by Jokn Nickalsan and Jpseph Comper, on the 2d.

February, in the second year of the king, In the second.
count the demise was lnid by John Nighalson, John Kt
and Joseph Cowper, on the 2d September, 85 Geo, 8
At the trial, before Bayley J. (Carlisle Summer assizes,
1821) it appeared, that Jokn Nickalson, John E4tt, and
Joseph Cowper, were, by the act, appointed commise
sioners, and that, in 4ugust, 1815, the threa commis-
sloners duly signed their award, by which the parcels
of land in question were allotted to the testetor of
the Defendant’s landlord, who, since his testator’s
death, had received the rents. Jokn Litt died shortly
after the execution of the award, no new gpmmis-
sioner was pppointed, and the two remajning com-
missioners, in Junuary, 1821, made an assessment for
certain costs and charges of carrying the act into exe-
cution, and gave notice thereof to Mr. Lutwidge. There
was a nonsuit, with leave for the lessors of the Plaintiff

to move to enter a verdict.

meeting of such surviving or only
commissioners or commissioner, of
the time and place whereof 14
days’ previous notice shall have
been given,” &c. &c

And it is also enacted, that in
case the purchase monies arising
by the sales mentioned in the act,
should not be sufficient to defray
all the costs, charges, and ex-
penses, ¢ then the deficiency
thereof shall be made up by the
several persons interested in the
commons and waste grounds, and
shall be paid in such shares and

P4

Accordingly,

proportions, within such time,
and to such person or persons, as
the said commissioners shall di-
rect, nominate, and appoint ; and
in case any, person made subject
to the payment of any money
towards such costs, charges, and
expenses as aforesaid, shall ne-
glect or refuse to pay his or her-
share, or propartion thereof,
within the time to be appointed
as aforesaid, the same shall and
may be levied and recovered in
the manner directed by the said

t »
Hudlock

recited act.

215,
1892,
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Hullock Serjt., in the last term, obtained a rule nisi
to that effect; and now,

- Taddy Se‘rjt. opposed the rule, on the ground, that
there were three commissioners appointed, representing
three separate interests. One of these was dead at the
time of the demand, and though two by the.act would
constitute a quorum, still it was necessary that three
should be in existence at the time of any act done.

Hullock, in support of his rule, urged, that it was
provided by the act, that ¢ all acts, matters, and things
done by any two of the commissioners” should be as valid
and effectual, as if the same were done and performed
by all the three.

But the Court were of opinion, that the act required
the existence of three commissioners, whereas only two
were alive at the time of the demand, and held Taddy’s
objection fatal.

Rule discharged. (a)
(a) Another point was made above reported, and gave no

in the case; but the Court de- opinion on the other.
cided expressly on the point
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Ricuarp Henrv TousoN, Esq. v. Kave, M. D, Fbooo

THIS was a writ of formedon in the descender; by The 20 years
which the demandant, in Mickaclmas term, 2 G.%, & momion in

demanded of the Defendant cértain messuages, 8c., situ- the descender

ate in the parish of Watk-upon-Derne, in the county of '8 to be

commenced

York, and, after reciting the writ, averred, that Rickard under the

Tolson and Henry Tolson were seised of the tenements statute 21 Jac.

aforesaid, with the appurtenances in their demesne, as of :o ,f;,,:“;,,‘:jﬁ‘“

fee and right, in the time of Charles the Second, late King the title de-

of England, by taking the esplees thereof, to the value of :f:t“:f e:: i:‘he

107., and being so seised, on the 18th June, in the 24th tail, unless he

year of the reign of Ckarles the Second, gave unto Jokn g‘;:;!;!" 2

Molincux, Daniel Fleming, Richard Eaglesficld, Wilfred ="

Lawson, Myles Pennington, and Andrew Huddleston, and

their heirs, and to the survivor and survivors of them,

and his and their heirs, the tenements aforesaid, with

the appurtenances, to the use of Rickard 7Tolson, and

Anne, his wife, and their assignee and assignees for their

lives, and the life of the longer liver of them, and after

the death of the survivor of them, to the use of Henry

Tolson, and the heirs male of his body, begotten or to

be begotten upon the body of Frances, his then wife,

with divers remainders over, with'the ultimate remainder

to the use of the right heirs of Rickard Tolson ;* by

virtue of which gift, and by force of the statute for

transferring uses into possession, Richard Tolson and

Anne, his wife, became and were seised of the said tene-

ments, with the appurtenances in their demesne, as of

freehold, for the term of their lives, and the life of the

longer liver of them, in time of peace, in the time of

the said Lord Charles the Second, by taking the esplees

thereof, to the value of 10.; and being so seised

thereof,
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thereof, Rickard Tolson, on the 2d July, 1689, died,
leaving the said Anne, his wife, him surviving; and the
said Anne, gn the 27th March, 1714, died, leaving
Henry Tolsan her surviving, who, thereupon, by virtuc
of the said gift and by force of the statute, became
seised of the said tenements, with the appurtenances in
his demesne, as of fee tail, (to wit, to him and the heirs
male of his body upon the body of Frances, his wife,
begotten or to be begotten,) in the time of peace, in the
time of the Lady Anne, late Queen of England, hy
taking the esplees, &c,; and Henry Tolson, on the 27th
September, 1724, died, leaving Henry Tolson, his son
and heir male of his body on the body of the said
Frances, his wife, begotten, him surviving, whereupon
the right to the said tenements, with the appurtenances,
descended from the first-named Henry Tolson to the
said Henry Tolson, his son, as tenant in tail male, ac-
cording to the form of the gifts aforesnid, and the last-
named Henry Tolson, on the 10th Sepiember, 1729,
died, leaving Henyy Tolson, his eldest son and heir, and
William Tolson, his second son, him surviving; where-
upon the right to the said tenements, with the appurte-
nances, descended to the last-named Henry Tolson, as
tenant in tail male, according to the form of the gift
aforesaid ; and the last-named Henry Tolson, on the
2d Felruary, 1763, died without issue male of his body
lawfully begotten, leaving Richurd Tolson, son and heir
of William Tolson, him surviving (the said William Tol-
son having died in the lifetime of the last-named Flenry
Zolson, on the 30th September, 1748); whereupon
to Richard Tolson, as heir male of Henry Tolson, his
grandfather, afier the death of Henry Tolson, his uncle,
the right to the said tenements, with the appurtenants,
descended, as tenant in tail male, according to she form
of the gift aforesaid; and the last-named Rickard
Tolson, on the 23d June, 1813, died, leaving Rickard

Ilenry
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Henry Tolson the demandant, his only son #nd heir
of his body lawfully begotten, him surviving; where-
upon the right to the said tenements, with the appurte-
nants, descended to the demandant, according to the
form of the gift aforesaid, for that, &c., and therefore *
he brings his suit, &c. The tenant, after several pleas,
upon which issue was joined, pleaded, 25thly, that the
supposed title and canse of action, if any, to and for
the tencments aforesaid, with the appurtenants above
demanded, did not first deseend or fall, by force of the
supposed gift aforesaid, within twenty years next before
the suing out of the demandaut’s original writ; 26thly,
that the supposed title and causc of action, if any, to and
for the said tenements, did first descend, more than
twenty years before the suihg out of the demandant’s
original writ ; 27thly, that the first-named Fenry Tolson
died more than twenty years before the suing out of
the demandant’s original writ, to wit, on the 27th Sep-
tember, 1724, upon whoee decegse the supposed title
and cause of action, if any, to and for the said tene-
ments, by force of the suppesed gift, immediately de-
volved upon and fell to Henry Folson, his son, and that
the last-mentioned Fenry Tolson did not, upon the
death of the first-named Henry Tulson, ever enter into
the tenements aforesaid, with the appurtenants above
demanded, by force of the supposed gitt aforesaid, after
the death of the first-named Henry Tvlson, and that
the supposed title and cause of action, if any, to and
for the said tenements aforesaid, with the appurte-
nants, did not first fall to Henry Tolson, the som, by
force of ‘the supposed gift aforésaid, upon the death of
the first-named Henry Tolson, within twenty years bext
before the sning out of the demandant’s original writ.
The 28th, 29th, 30th, 31st, and 32d pleas ‘werc
substantially the same, tracing the supposed descent,
and denying that the said tenements fell to the several
persons
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persons upon whom the said descent was supposed to be
cast within twenty years before the suing out of the de-
mandant’s original writ.

The replication to these pleas averred, that the right
did descend and fall within the space of twenty years
next before the suing out of the demandant’s original
writ. General demurrer to the replication to the ahove
pleas, and joinder. . '

Hullock Serjt., for the Defendant. The replication to
the 25th, 26th, 27th, 28th, 29th, 30th, Slst, and 82d
pleas is ill; and the pleas are a sufficient answer to the
action. The words of the 21 Jac. 1. c. 16. s 1. ex=
pressly enjoin, that the action shall be brought within
twenty years after the title has first descended or fallen,
and exclude for ever the persons who do not enter within
that time, and their heirs; but the title of an estate tail
Jirst descends or falls on the first heir in tail, who, in
this case, was the Henry Tolson whose title accrued in
1724. If each succeeding heir was to be allowed the
twenty years, instead of that period being limited to the
heir on whom the title first descended, the whole object
of the statute would be defeated, and claimants might
start up against a possession of 500 years’ duration.
Cotterel v. Dutton () is in point; but the decisions on
the statute of fines (), Stowel v. Kouch(c), Doe v.
Jones{(d), bear closely ¢én tLe question, and are in favour
of ithe Defendant, as is Doe v. Jesson. (¢)

Vaughan Serjt., Yor thewdemandant. The question,
which has never been éxpressly decided, is, whether,
under circumstances such as the present, the demand-
ant’s titlé has not descended to him within twenty

(&) 4 Taunt. 826, d) 4 T. R. 300,
(2) 4 H 7.0 24. 2e) 6 East, 8.
(c) Plowden, 353.

years,
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years. As issue in tail, taking per formam doni, he
has a new and substantive estate. In so far as he
must be of the blood of the donee in tail, Jit is true he
takes by descent, but in so far as he takes nothing from
his ancestor, but claims per formam doni,. he may be
esteemed in some sort a purchaser. This statute of
limitations being in abridgment of common right, must
be construed strictly; as, fi'om Penyston v. Lyster (a),
it appears that the preceding statute of 32 H. 8. c. 2.
was construed.  Bacon’s Abridgment, tit. Limitation
of Real Actions, is to the same effect, and a case in
Brooks’ Readings. (b) It is true, that, according to this
argument, an heir in tail might sue at any distance of
time, but this result follows from the nature of his
estate being so diffcrent from the nature of heirship
in fee. He has a new cstate, so distinct, that if a
tenant in tail agree to sell his estatc, and receive the
purchase-money, under an undertaking to suffer a re-
covery, and then die, the Courts will not compel the heir
in tail to complete the recovery. Machell v. Clarke (c),
Hinton v. Hinton. (d) Then, the word ¢ heirs” is
not found in the sccond clause of the first section of
the statute of James, from whence it may be presumed,
that the statute did not intend to bar them. In Stowell
v. Zouch the statute began to run in the time of the
party claiming, and in Cotterel v. Dutton it is found
as a fact, that the tenant in tail did not bring his for-
medon till fourteen years after he came of age, ‘though
more than twenty years had previously elapsed after the
first descent of the title. Thge decisions on the statute
of fines are not inconsistent with the doctrine now con-
tended for, as that statute expressly includes privies
within its operation. '

(a) Cro. Eliz. 896. ¢) a Ld. Raym. 778,
() P. 133 d) 2 Ves. sen. 63a.

Hudlock,
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Hullock, in reply. If a tenancy in tail can in any
way be deemed an estate by purchase, the rule in Shelley’s
case falls to the ground. The heir in tail is not com-
pelled to complete a sale begun by his ancestor, because
that would operate as a new mode of barring estates
tail. The statutes of limitations have always received
a liberal construction, and the argument derived from
the 32 H. 8. does not apply; the statute of James having
passed, because the preceding statute was found insuffi-
cient for quicting possession. The statute of fines is
couched in nearly the same words as the statute of
James, but the statute of James is the stronger, by the
introduction of the word jirst. In Murray v. East
India Company (a), Abbott C. J. says, ¢ The several
statutes of limitation, being all in pari materid, ought
to receive a uniform construction, notwithstanding
any slight variations of phrase, the object and intention
being the same.”

Darras C. J. I am of opinion, in this case, that the
statute begins to run from the time the title or cause of
action first falls or accrucs; and I am of this opinion,
on the words of the statutc, on the construction of them,
on the reason of the thing; and, if it be necessary, on
the authority of decided cases, and of one in particular
which was heard in this court.

I cannot agree in the position that statutes of this
description ought to receive a strict construction, on
the contrary, 1 think they ought to receive a beneficial
construction, with & view to the mischicf intended to be
remedied, and this is peinted out by the very first words
of the statute, which are, ¢ For quieting of meu’s
cstates and avoiding of suits.” It is, thercforo, that this
statute, and all others of this description, are termed by

(@) 5 B. & d.215.
Lord
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Lord Kenyon, statutes of repose, and long before and
since the passing of this statute, this has been the prin-
ciple which has guided the courts in the construction
of them. First then, the words of t.he,.sta_tute are,
¢ all writs of formedon shall be sued and taken
within twenty years ncxt after the title and cause of
action first descended or fallen, and at no time after
the said twenty years.” And,when did the title in this
case first descend or fall? 1t descended first on
that tenaut in tail, who suffered twenty years to elapse
without taking any steps to assert his right. Are then
his heirs barred by his ncglect? For this it is only
neeessary to refer to the subsequent words of the statute,
¢ that no person or persons shall at any time herafter
make any entry into any lands, tenements, or heredita-
wents, but within 20 years next after his or their right
ov title which shall hereafter first descend or accrue to
the same, and in defadxlt thereof, such persons.so not
cutering, and their heirs, shall be utterly excluded and
disabled from such entry after to be made.” On the
construction of this statute, the object of which is to
quict estates, is it falling in with the object of the sta-
tute, (when it draws a line as to the party who shall
claim) to say that after 140 years, or at any distance of
time, it shall be competent for the issuc in tail to set up a
claim of this description? 1If so, instead of being a statute
“ for quieting of men’s estates,” oit would produce the
contrary effcct, and unsettle all the titles in the kingdom.
Therefore, construing the statute reasonably, and with
reference to its object, it is clear the writ must be sued out
within 20 years after the title first descends, and that has
not been done in the present instance, As to cases, I
refer to Doe dem. George v. Jesson (a) for the language
of Lord Elicnborough. © The time allowed by the statute

(a) 6 Easty 83.
for
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for making an entry might be indefinitely extended, if
the construction contended for by the Plaintiff were to
be admitted, There is no calculating how far it might
be carried by parents and children dying under age, or
‘continuing under other disabilities in succession.” And
then applying himself to statutes of this description, he
says, ¢ The statute meant, that the heir of every per-
son, to which person ae right of entry had accrued
during any of the disabilities there stated, should have
ten years from the death of his ancestor to whom the
right first accrued during the period of disability, and who
died under such disability.” That language was after-
wards adopted by the rest of the Court. But, it is said,
that there is a distinction between the heir of one scised
in fee, and the heir of a donce in tail, because the former
takes clearly by descent, the latter per formam doni.
That distinction was taken in Cotterel v. Dutton, but it
was repudiated by Heath and (@ambre Js., and the casc
is an authority in point to shew, that the statutc runs
from the time when the title first descends or falls. On
this ground, therefore, judgment must be given for the
Defendant,

Park J. It has been the endeavour of the juris-
prudence of all civilized countries, to give repose to the
possession of property, and the question is, whether we
shall not give the* best effect to this statute, by
holding that the time specified begins to run from the
period when the title first descends or falls. - It has
been urged, that’the Plaintiff’s case is entitled to the
indulgent consideration of the Court, but I think the
indulgence ought to incline the other way; for, unless
the limit pointed out by the statute be observed, no
man is safe, but may be reduced to poverty after long
and undisputed possession. I agree in the observations
made by my Lord on the statute of James, and that the

preamble



IN THE 2p & 8p Wiars” oF GEO. IV.

preamble of the stdtﬁte séttles this questioni : hrow should
Wwe quiet men’s estates if we acceded to the arguments
advanced ‘on the part of the Defendant ?, Cotterell v.
Dutton, if not exactly in paint, is as nearly 50 as can be,
and, if any ar'gumem'cm@d arise on the course of courts of
equity, . Mangfield C. J., who was conversant with those
courts, was capable of giving it its due weight; he also
puts the similarity between the cases on the statute of
James, and the cases on the statute of fines. As to the
arguments on the construction of the 82 Hen. 8., it is
cléar the statute of James passed, because the former
had been found  insufficient for its purpose. Under all
the circumstances of this case, I think the judgment
must be for the Defendant.

BurrouveH J. The statutc of limitations was in-
tended to quiet possessions, and particularly as to
landed property; and we are to carry into effect the
object of the statute ; now, if men were permitted to lie by
till deeds and evidences wero lost, no -one could be safe,
and they might lie by to any length of time, if they
could exceed the time prescribed by the statute. , The
only question we have to decide here is, whether the
replications to the seven last pleas are good, and I
think that all which do not allege a seisin in the de-
mandant within 20 years, are bad. There is no such
allegation here. It is clear, that*in the formedon it is
not necessary to allege a seisin in the doneés, becausa it
is sufficient if a declaration be certsin to a certain in-
tent in general, but in the after pleading there must be
a higher degree of certainty, especially when the very
point which would confer a title is denied. It is clear,
that by the demurrer, it must be taken for granted, that
the demandant was not seised within 20 years ; if so, when
did the title first descend ? immediately on the death of
Henry Tolson, and the formedon should have beenbrought
within 20 years afier that event. The formedon beinga

Vou. III, Q proceeding
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proceeding under the statute West. 2., if one tenant in
tail discontinues, his heirs are put to a mere right and
cannot bring their formedon. Hunt v. Burn (a). There
is a strong ahalogy between the cases on the statute of
fines, and on this statute; but I object to Brooks
readings as authority. They were no more than
lectures, and the case cited from them has no bearing
on the subject, because the action was wrong, and the
Plaintiff, therefore, out of court.

Ricaarnson J. The question on this record is,
whether the 20 years under the statute of James begin
to run when the title descends to the first heir in tail,
or whether each succeeding tenant has a right to sue
during 20 years after the decease of his predecessor.
In my opinion, the words of the statute are a sufficient
answer to the present demandant. The first section of
the statute is divided into four clauses: the first clause
relates to proceedings or rights in existence at the time
of the passing of the statute; the second, to such as
should arise afterwards. The first clause enacts, that
¢ all writs of formedon in descender, formedon in re-
mainder, apd formedon in reverter, at any time here-
after to ¥ sued or brought of, or for any manors, lands,
tenements or hereditaments, whereunto any person or
persons now hath or have any title, or cause to have or
purspe any such writ, shall be sued and taken within
20 years next after the end of this present session of
pa‘rliament. And after the said 20 years expired, no
such person or persons, or any of their heirs, shall have
or maintain any such writ of, or for any of the said
manors, lands, tenements or hereditaments;” if they
do not enter within the time prescribed by the statute,
what is the consequence? ¢ that such persons, so
not entering, shall be utterly excluded and disabled
from such entry after to be made.” Upon this branch

(o) 2 Salk. 433, & Lutw 279, of
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of the first section, it is clear on the words of the
statute, that if a person who was entitled at the passing
of the statute, did not sue within 20 years, he and his
heirs were barred. Baut it is urged, that I the second
clause, the word %eirs is not found ; — true; butit would
be extraordinary if we should put a construction on
that clause different from the construction on the § first,
The second clause runs thug, *and that all writs of
formedon in descender, formedon in rempinder, and
formedon in reverter, of any manors, lands, tenements,
or other hereditaments whatsoever, at any time hereafter
to be sued or brought by occasion, or meens of any
title or cause hereafier happening, shall be sued and
taken within 30 years next aftar the title and ganse of
agtion first descended or fallen, and at no time afier the
said 20 years.” What is the mesning of the werds

 next after the title, and cause of action frst descended
or fallen?” We must put on the words of this clause, »-

construction consistent with the werds of the firsty and
whether for a cause of action arising before or afigx the
passing of the statute, persons not suing in time, and
their Zeirs, are barred. The decisions on this statute

are not numerous, but Cotterell v. Dutton igjin point,’

and the distinction between the heir of tenaft in fee,
and the heir of tenant in tail, was urged in that case as
it has been in the present, but was pverruled, and
Heath J. stated that no such difference existed. That
learned Judge put the same construction on this statuse
as ] am bound to do; and according to that construction,
it appears that this title is stale. I think it unnecessary
to advert to the statute of finesy but if I were to do s,
1 should think it right to put the same constructiop op
all the statutes of limitation pursnant to the dictum pf
Abbott C. J. in Murray v. Eqast India Company.

END OF HILARY TERM.
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Rex v. WEBB. (a)

"T"HE prisoner was tried before Best J., at the last
Wiltshire assizes.
The indictment charged *him with feloniously forging
and counterfeiting a certain bill of exchange as fol-
lows:

1541, 9s. 0d.
Wilton, Wilts, Dec. 21st, 1818.

Two months after date, pay to my order one hundred
and fifty-four pounds nine shillings, for value received
and balance of account.

: Jokhn Webb.

To Mr. Thos. Bowden,
Baize Manufacturer,
Romford, Essez. '

Accepted, Thos. Bowden.
Payable when due at
No. 40, Custle-Street,
Holborn, London.

With intention to defraud Wadkam Lock, William
Hughes, and Henry Saunders, against the statute, &c.
The second count was for felopiously uttering and pub-
lishing the same as true, with the like intention. The
third count was for forging an acceptance (setting out
the acceptance as aBove) with the like intention. And
the fourth count was for uttering and publishing the said
_ acceptance with the like intention.

It was proved on the part of the prosecution

that no T/omas Bowden (the person appearing on

(a) Cam. Scacch. Now. 13. ships, who was present, for the
1819. The Reporters are in- statement of this case, and the
debted to one . of their Lord- decision thereon,

the
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the bill to be the acceptor) lived at No. 40, Castle-
Street, Hollorn; and that no such person ever resided
or carried on business, or was ever heard of at Romford,
in Essez; and that there is no baize manufactory in
Romford. o '
On the part of the prisoner it was proved by a wit-
ness, who stated himself to have been a partner in

business with Thomas Bowden (the acceptor), that the

acceptance was the hand-writing of T7%omas Bowden.
This witness, on his cross-examination, said, that
Bowden never carried on the business of a baize manu-
facturer at Romford, and that the prisoner had known
Bowden many years, Another witness said he knew
Bowden, and that the acceptance was his hand-writing.
This second witness said, that he kept the house No. 40,
Castle-Street, Holborn, (the place where the bill is made
payable), and that he was surprised at Bowden’s accept-
ing the bill payable at No. 40, Castle-Street, Holborn, as
he did not reside there, and had no authority from this
witness to make any bills payable at that house.

Best J. desired the jury, first, to consider whether
there was any such person as Zhomas Bowden, and
if there was, whether the acceptance was "his. The
learned Judge told them, if there was no sugh person,
or the acceptance was not his, and the prisoner, at the
time he offered the bill to the prosecutors, knew, either
that there was no such person, or, if there was, that
he had not accepted it, they should find him guilty:
and further divected the jury, if they thought the
acceptance was Bowden’s writing, to find whether he
ever lived at Romford, or carried on the business of a
baize manufacturer there; and told them that, if they
thought Bowden never lived at Romford, or carried on
any manufactory there, and that the prisoner, who ap-
peared from the evidence to be acquainted with him,

Q3 knew
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knew thut, oit addressitg the bill to Bowden, as baize
mantifacturer at Romford, he was giving him a false
descriptiot, for the fian@ulent purpose of giving credit
to the bill, they should find him guilty; and that the
Judge would submit the propriety of the conviction
uhder these circumstatices to the Judges. The jury
found, that thetre was no such person as Thomas Bowden.
Best J. thought that thercewas such a person, and that
the scéeptance was his hand-writing, and wished, there-
fore, for the opinion of tlhie Judges, whether, assuming
that the atceptance was the hand-writing of Bowden, the
prisoier, by the giving, én the face of the bill, Bowden
o false description, and tttering the bill after it was
aceepted bj Bowden with this false description, with
intent to defraud, brought himself within any of the
¢ounts of the indictitent against hini.

Eleven of the Judges (Best J. being at Chambers)
were of opihion that this cise did not fall within the
decision of Parkes and Brewn’s case, 2 East, P. C. 963.
S. C. 2 Leack, 775.; but that, though a gross fraud, it
wihs tio forgery.
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MEMORANDA.

In the last vacation Robert Henry Blossct E8q., Set-
jeant at Law, was appointed Chief Justice of the
Supreme Court of Judicature in Bengaly and received
the honour of knighthood. And '

Willingham Franklin Esq., Barrister at Law, was
appointed one of the Judges of the Supreme Court of
Judicature at Madras, and received the same honour.
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On an appli-
cation for a
new trial, it
appeared that
a witness,
who gave
himself a
false name at
the trialy and
Wwas sworn on
the gospels,
was, at that
time, a Jew:
Held, thlt dle
objection came
too latey, and
that the oath,
as taken, sub-
jected the wit-
ness to the
consequences
of perjury, if
he had sworn
falsely,

CASES v EASTER TERM

SeLLS v. HOARE.

VAUGHAN Serjt., for the Defendant, moved for a

new trial in this cause, on the ground, among
others, that 4 person caling himself Josepk Manning,
had been duly sworn on the Gospels as a Christian :
whereas it had been discovered since the trial, that his
real name was Solomon Money, that he was a Jew before
and at the time of the trial, and that he was still a regular
attendant at the synagogue. The learned Serjt. urged,
that the jury, in coming to the conclusion which they
had done, must have believed the testimony of this
witness, who had given his eviderice under a sanction
which he could not, from his religion, consider
binding.

But the Court held, that the objection came too
late (a), and that it would be productive of great danger
and confusion if such affidavits were received. They
were unanimously of opinion, that the oath, as taken,
was binding on the witness both as a moral and re-
ligious obligation; and Rickardson J. observed, that,
if the witness had sworn falsely, he would be subject to
the penalties of perjury, if indicted, and convicted of
that offence, under the oath which he had taken. -

(@) See Pbillipps’s Buvidence, authorities there collected.
vol. 3. p. 24. edit. 5.5 and the
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RicHARD AnciL Noses v. MouNTAIN and
: Others. *

RESPASS against the Defendants, commissioners

of bankrupt, for false imprisonment. At the trial,
before Burrough J., Salisbury Lent assizes, 1822, the De-
fendants justified under their swarrant, which was made
out in consequence of the Plaintiff’s refusing to be
sworn till his attorney arrived, though some delay was
first granted in the expectation of such arrival. The
warrant, signed and sealed by the Defendants, (after
reciting the commission ; that the commissioners having
begun to execute the commission, had, on examination
of witnesses, found the Plaintiff a bankrupt; that no-
tice was given in the Gazette for the Plaintiff to sur-
render himself on certain days then past, and at a place
in the warrant named, and that the Plaintiff did not
surrender himself; in conscquence whereof the Plaintiff
was duly summoned, as had' been represented to the
commissioners, in pursuance of their summons for that
purpose, to appear before them, the major part of the
commissioners in the said commission named, on the
26th March last, at the White Hart, Cricklade, then and
there to be examined, and make a full disclosure and
discovery of his estate and effects; and that the Plain-
tiff did not surrender himsclf to’the major part of the
said commissioners, who had signed a certificate thereof,
proceeded as follows: ¢ And whereas the said Rickard
Angel Nobes having been committed to his majesty’s gaol
of Newgate (a), and being this day brought before us, the

and full answer make to our or their satisfaction to the questions
put to him by virtue of the said commission,” was sufficient ; and
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April 29,

A bankrupt
refusing to be
sworn before
the commis-
sioners, on the
ground that his
legal adviser
had not arriv-
ed: Held, that
their warrant
for his com-
mitment, stat-
ing generally
that he refused
to be sworn,
was sufficient,
without adding
the reason as-
signed by the
bankrupt for
his refusal.
Held, 3-150’
that the war-
rant commit.-
ting him ¢ un.
til such time as
he shall sub-
mit himself to
us, or the ma-
jor part of the
said commis-
sioners by the |
said commis-
sion named
and authorised,
and take the
oath prescribed
by law for
that purpose,
which may be
that by “ the

questions which may be put to him by virtue of the said comissioners,” must be

implied legal questions,

(@) Under a judge’s warrant, Defendants, for not appearing to
granted on the certificate of the their summons,

major
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1822. major part of the commissioners in the said commission
N named and authorized, by our messenger, in pursuance
oBEs
P of our warrgnt for that purpost, té make a full discovery
MOUNTAIN. gnd disclosure of his estate and effects, was then and there
dnly called upon to take the oath usually administered
to bankrupts, in order to our requiring him to make
such disclosure and discovery of his estate and effects as
aforesaid ; but the said Righard Angel Nobes, in contempt
of our authority and in disobedience to the said commis-
sion, absolutely refused to take such oath; These are,
therefore, to will, require, and authorize you, imme-
diately upon the receipt hereof, to take into your custody
the body of the said Rickard Angel Nobes, and him
sufely convey to his majesty’s prison in and for the said
county of Wilts, and him there to deliver to the keeper
+ of the said prison, who is hereby required and autho-
rized, by virtue of the commission and statutes aforesaid,
to receive the said Richard Angel Nobes into his custody,
and him safely keep and detain, without bail or main-
prize, wntil such time as he shall submit himself to us, ar
the major part of the said commissioners by the said com-
mission named and authorized, and take the oath pre-
scribed by law for that purpase, and full answer make, to
our or their satisfaction, to the questions which may be put
to ‘him by virtue of the said commission ; and for so doing
this shall be your sufficient warrant. Given under our
hands and seals at Cricklade, in the county of Wilts, this
10th day of May, in the year of our Lord 1821. A ver-
dict having been found for the Defendants,

Pell Serjt. now moved for a new trial, on the ground
that the power vested in commissioners of bankrupt
being unknown to the common law, and such as ought
to be strictly pursued and watched, the plaintiff
ought to have been remanded under the judge’s war-

rant, or that the commissioners’ warrant ought to have
stated
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stated thé excuse offered by the plaintiff, when he re-
fused to be sworn, and to have committed him only till
he should answer all lawful questions ; that, being the
expression used in the stitute (a): he insisted, that the
latter objection, though technical only, ougnt to avail
in such a cause; and he cited Natkan’s case (8), Brézy's
cise (¢), Hollingshead’s case (d), and Milla’s case (&),
relying on the report of it in Blackstone, ds to the ople
nion of the Court on the objection to the concliding
words of the warrant in that case. And he erideavoured
to distinguish the present casc from Ex parte Page. ( f)

Darras C.J. 1In a case of this description, it would
be ho answer to an objection Lo urge that it was merely
technical; because it is often the duty of cotinsel to
take such objections in favour of thi liberty of the sub-
ject; but, when taken, they can only réceive a reason-
able construction. What are the facts of this case?
The Plaintiff was taken before the commissioners to bie
exainined, ard, if he wished to postpone his examin-
ation till the arrival of his professional adviser, his
course of proceeding was obvious; hié should have sib-
mitted to be sworn at once, and thei have requested to
be remanded till such time as he might deem conve-
nient. But unless he submitted, I do hot sce how the
commissioners could take his statement of a single fact ;
cvery allegation so made miuist have been irregular. It
must, therefore, be borne in mind, that the Plaintiff was
not committed for refusing to answer questions, but for
refusing to be examined altogether.” If he had been
committed for refusing to answer'any particular question,
such question ought certainly to have appeared on the

(@) 5 Geo. 2. c. 30. $.16. (e) 3Wils.430. % Bl 381,
5) 2 5tr. 880, 8. C.

¢) 1 Ld, Raym. 99. . (f) 1 B. & 4, 568,
d) 3 Ld, Ragim, 851.

warrant;

114

1893,
Noprs

.

MOUNTAIN



236
1822,

Noses
vi

MOUNTAIN.

CASES v EASTER TERM

warrant; for no man is bound to answer a question
illegally put : but this is not a case of that description.
The objection, which resolves itself into an objection to
the form of the warrant, though merely technical, might
have been conclusive if a case had been adduced to
support it: but I know of no case determined in ex-
press terms on such a ground, nor any which can sup-
port it by analogy. We must, therefore, look at the
statute, and that, in the “sixteenth section, empowers the
commissioners to commit the bankrupt till he answer
such lawful questions as may be put to him,

Undoubtedly, every question put by a legal tribunal
will be intended to be lawful, though the word is often
introduced for the sake of caution; but it is afterwards
dropped in this same section of the statute, where the
language is, ¢ It shall and may be lawful to and for the
said commissioners, or the major part of them, by war-
rant, under their hands and seals, to commit him, her,
or them to such prison as the said commissioners, or
the major part of them, shall think fit, there to remain
without bail or mainprize, until such time as such per-
son or persons shall submit him, her, or themselves to
the said commissioners, and full answer make to the
satisfaction of the said commissioners zo all suck ques-
tions as shall be put to him, her, or them as aforesaid.”
By the expression “such questions” will be intended
legal questions, till the contrary appears; and in case
of a commitment for refusal to answer any particular
ciuestion, the contrary would appear on the face of the
warrant, if the question were illegal. But the bankrupt
is bound to submit in. the first instance ; he has failed
to do so, before any questions were put; and, I think,
this warrant does sufficiently follow the statute, and that
the bankrupt was properly committed.

Park J. No one, who sits hiere, disputes the general
prmclple, that the commissioners’ authority must be
pursued
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pursucd strictly; but there is no objection to this war-
rant on the face of it, whether it be considered on the
statute or on the constant usage. The confugion has, I
think, arisen from its being supposed that the bankrupt
was committed for not answering a particular question;
whereas, persisting in his refusal to be sworn, he was
committed for not submitting at all. The form of the
oath is, ¢ You shall true answer make to all suck ques-
tions as shall be put to you,” not “to all such lewful
questions ;” for the commissioners cannot put any ques-
tions save such as arve lawful. 'The commitment pursues
the terms of the oath, and the language of the act : it is
in the form which is generally used; and I have no
doubt that the commitment is lawful. -

BurrovsH J. I am satisfied with the commitment
now, as I was at the trial. This is not like a case where
a bankrupt is committed for not answering some special
question ; but it is a case where the bankrupt resists the
authority of the commissioners, and refuses to be sworn
or to submit to any examination at all, and the com-
missioners could not act otherwise than as they have
done. The bankrupt might have demurred, if an illegal
question had been put to him; but the words on the
face of the warrant, ¢ the questions which may be put
to him by virtue of the said commission,” must be in-
tended to mean legal questions,

As to any hardship upon the bankrupt, I can see
none in the case. The commissioners waited some time
for the arrival of his attorney, and, after his commitment,
he might have been brought up whenever he pleased.

Ricuarpson J. The objection relied on for the
Plaintiff, is the omission of the word lawful : but I.am
of opinion that the law does not require that word to be
inserted. ‘lhe sixteenth section of the 5 Geo. 2. c. 30.

does
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does not repeat the word lawful after employing it
once, but it is to be implied that the act speaks all along
of lawful questions; for no questions save lawful ques-
tions can be put; and the same must be implied as to
this warrant, which, here, seems to me to correspond
with the statute. Nor do the cases come up to this:
Miller’s case is the nearest; but the objection to the
conclusion of the warrant there, was, not the omission
of the word lawful, but that some of the questions asked
were not inscrted in the warrant, and the decision was
perfectly right. No case, therefore, comes up to this
objection, nor do the words of the statute.

Another objection was incidentally taken, and it was
said that the bankrupt ought to have been remanded
under the judge’s warrant; but I think that a mistake.
The fourteenth section empowers judges to appre-
hend and commit the bankrupt, upon the certificate
of the commissioners, to gaol, ¢ there to remain until
he, she, or they be removed by order of the said com~
missioners, or the major part of them, by warrant under
their hands and seals.” It seems to me that the bank-
rupt could not have been remanded under the judge’s
warrant ; for, when he was brought before the commis-
sioners, the judge’s authority was at an end. The com-
missioners were bound to detain the bankrupt till he
submitted to answer : I do not think the commissioners
could have acted otherwise; and there is mnot any
weight in the objection that the excuse assigned by him
for not answering should have been set forth on the
warrant. No excuse could be admitted for a refusal to
submit to be sworn. I am of opinion that there is no
ground on which this application can be supported.

Rule refused.
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Bootrusy v. MorTON. 2

rrRESPASS against the Defendant as surveyor to

the commissioners under the Witham drainage
act. (2) The wrong complained of was the digging of
a ditch of unusual width and depth, and throwing the
soil, &c. on the land of the Plaintiff, whereby Plain-
tiff’s crop of cole-seed was spoiled, and some of his
sheep drowned. The ditch was dug about a year be-
fore the commencement of the action, The sheep were
drowned, and the crop of cole-seed was spoiled, within
six months of such commencement. At the last Lin-
coln assizes, Best J., before whom the action was tried,
was of opinion that the action ought to have been
brought within six months from the digging of the
ditch, and directed a nonsuit; but gave leave to move
to set it aside. Accordingly,

Vaughan Serjt. now moved for a rule nisi to that effect,
upon the ground that the commissioners could not
claim the benefit of the clause, (which dirccts that all
actions against the commissioners shall be brought
within six months, and not afterwards,) unless it ap-
peared that they had offered the compensation, or taken
the other steps directed by the 9lst section (5) of 'the

act,

(@) 2 Geo. 3. c. 31

{6) By the gist section the
commissioners are empowered to
purchase lands, &c.and where per-
sons shall refuseor neglect to treat,
the commissioners are empowered
to issue their warrant to the sheriff
to impanel g jury, which ¢ shall
enquire of; assessy and ascertain,

the sum or<vms of money to be

2%9
1822.
N o’
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The surveyor
under a drain-
age statute is
entitled to take
advantage of a
clause limiting
the commence-
mentof actions
to six months
after the act
complained of,
though it does
not appear he
has made the
compensation
directed by the
statute for the
act complained
of, or pursued
the course on
the observance
of which the
statute enables
him to enter
on the lands
of others,

paid, for the purchase of such °

lands, tenements, or heredita~
ments, or the recompense to be
made for damages that may or
shall be sustained as afore-aid,
and to settle and ascertain in
what proportions the sum or
sums sq assessed shall be paid to

the
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act, which, he contended, must be deemed conditions
precedent to the claiming any protection under the act,
since it appeared by the 94th section (), that the
commissioners’ right of entry arose only on their pursuing
the course there pointed out; in the same manner as
by the usual provisions of turnpike acts, the digging of
gravel is only allowed where a proper compensation
has been offered. .

But the Court refused the rule, observing, that the
act contained nothing which afforded any ground for
supposing that, even if the provisions pressed on their
notice had not been complied with, the action against
the cdmissioners could, therefore, be brought at any

unlimited time ; and

Vaughan took nothing by his motion.

the several persons interested in
the premises; and the said re-
spective commissioners; or any
five or more of them, shall give
judgment for such purchase-mo-
nies or recompense 8o to be as-
sessed by such juries; which
said verdict, and the judgment
thereupon pronounced by the said
réspective commissioners, or any
five or more of them, shall be
binding and conclusive, to all in-
tents and purposes, against all
parties.”

(@) By the g4th section, it is
enacted, * That upon payment
of such sum or sumé of money
as shall be agreed upon between
the said respective commissioners,
or any five or more of them, and
the party or parties interested, or
of such sum 'or sums of money
as shall be assessed by any such
jury to such party or parties, or
legal tender thereof made, or to
the principal officer or officers of

any such bodies politic, corporate,
or collegiate; or if he, she, or
they cannot be found, or shall
refuse to accept such money,
upon payment thereof to such
person or persons as the said re-
spective commissioners, or any
five or more of them, shall,
by writing under their hands,
appoint for the use of, and to be
paid upon demand, without fee
or reward, to such party or par-
ties respectively, the said respec-
tive commissioners, and all per-
sons employed or authorized by
them, or any five or more of
them, shall have full power and
authority to enter upon the lands,
tenements,or hereditaments, in re-
spect whereof such monies were
so agreed for or assessed, and to
make use of such lands, tene.
ments, and  hereditaments, for
the purposes of this act; and
they shall be, and are hereby in-
demnified for so doing,”
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Forp v. WEBB.

EBT on stat. 2 Geo. 2. ¢. 23., intituled ¢ an act

for the better regulation of attornies and solicitors.”
The sixth count of the declaration (on which alone the
case turned,) stated, that ©the Defendant within 12
months before action brought, did unlawfully, in his
own name, act as a solicitor for and on the behalf of
certain persons, viz. Jsaac Howell, Charles Hare, and
Edward Jones, in his Majesty’s Court of Chancery, (the
said court then being held at Westminster, &c. then
and there being a court in which solicitors had been
accustomably admitted and sworn,) in the carrying on of
certain proceedings in the said court, viz, proceedings in
the matter of one T%nmas Smith, a bankrupt, for and in
expectation of gain, fee, and reward, the defendant not
then being, nor having been admitted and enrolled a
solicitor of the said court, or an attorney or solicitor
of any one of the courts of law or equity mentioned
in a certain act, &c. intituled, &c.” Plea, general
issue. At the trial before Dallas C. J., at the West-
minster sittings after Michaelmas term last, it ap-
peared that the creditors of the bankrupt conceiv-
ing that the costs of the commission against Smith
had been overcharged, applied to the defendant, who
was not an attorney, but a certificated conveyancer,
to get the bill taxed, and one of them stated that
he gave the defendant directions to that effect; the
action was brought against the defendant for acting as
solicitor in the matter of a petition to the Lord Chan-

241
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April 30.

Debt on stat.
3 Geo. 2. ¢.23.
for acting as a
solicitor in the
Court of Chan-
cery, (viz. in
the matter of
T.S., a bank-
rupt,) the De-
fendant not
being a solici-
tor of the said
court : — the
Plaintiff, hav-
ing proved
that the
Defendant
(not a solicitor
of the court)
had been con-
sulted, and
had been in-
strumental in
the matter of
a petition to
the Lord
Chancellor, by
the creditors
of T.S.
(which petition
bore the name
of cettain ad-
mitted solicit-
ors, and was
intituled ¢ In
bankruptcy,”’)
praying

for the taxa-
tion of the
bill of the

solicitor to the commission, was nonsuited, and the Court refused to set the non.uit

aside : Semble, that proceedings in bankruptcy are not proceedings in

Vou. III. R cellor

Chancery.
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cellor to have the bill taxed. The petition, intituled
¢ In Bankruptcy,” was in the name of certain admit-
ted and enrolled solicitors, and sent by them to the
defendant ifi the country, in whose presence it was
signed by the parties concerned. Dallas C. J. was of
opinion, that the action could not be maintained, and
the plaintiff was non-suited, with leave to move to set
the nonsuit aside and have a new trial.  Accordingly,

Lens Serjt. in the last term obtained a rule nisi to
that effect. And now

Bosanguet Serjt., who shewed cause against the rule,
mainlg relied on the circumstance, that this proceeding
was not in Chancery, that the petition was intituled ¢ In
Bankruptcy,” not ¢ In Chancery,” and that if it had
been intituled ¢ In Chancery,” the Chancellor could not
have heard it. Ex parte Lund. (a)

Lens, in support of the rule, contended, that by pro-
ceedings in Chancery were to be understood all such
proceedings as came into the Court of Chancery ; such
as cases of lunacy and bankruptcy; otherwise much
business done in the Court would be out of the reach
of the act: that the Lord Chancellor, thercfore, when
sitting in bankruptcy, was sitting in Chancery; and
he cited the words. of Mangficld C. J. in Collins v.
Nicholson (b), * It is now dccided, that all proceed-
ings by petition to the Chancellor are proceedings in
Chancery.”

The Court concurred in discharging the rule.
Park J. observed, that the Lord Chancellor sat in
bankruptcy under a separate commission; and that

(2) 6 Fes. fum 182, (%) 2 Taunt. 32.
the
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the Judges who were empowered to sit for the Lord 1888,
Chaneellor, as keeper of the great seal, could not sit in T s
bankruptey.  Richardson J. added, that the deelar- 2?»
ation, which alleged that the defendant had acted asa  Wisn.
solicitor in the carrying on of certain praceedings in

the Court of Chancery, had not been borne out.

Rule discharged. (a)

(@) Bee stat, 53 Geo. 3o c. 24s 40 Ty 3pa0d 3,

LancLey v. SNevp and Others, May 8.

™

HIS case eame before the Court by the direction g, on the
of his Honour the Vice Chancellor, and arose marriage of

. . is daugh
under the following circumstances. g‘: c::‘i;:;

property to
the nse of himself for life ; remainder 10 the use of B., his daughter’s intended
husband, for life ; remainder to the use of C. for life; remainder to the use of the
sons of the marriage successively in tail ; 1emainder to the use of the daughters of
the marriage as tenants in common in tail ; reversion to the use of 4. 4.
afterwards, on his death, devised all hjs property, not before settled, to the use of
his widow for life; remainder to the use of B. for life; remainder to the use of
C. forlife ; remainder to the use of their sons successively in tail, (subject to a term
for the provision of younger children ;) remaiader to the use pf the daughters as
tenants in common in tail ; remainder to the use of C. and her hgirs. B. and C.
afterwards levied a fine of all the before-mentioned premises to the use (subject to
the uses ip the settlement and will mentioned), of such person as C., by will in
writing, or any writing of appointment purporting sych will m he hy her signed, in
the presence of, and attested by three or mqre witnesses, should appoint ; (which
willy or writing of appointment in nature of a will, C., notwithstandiig her coverture,
was thereby empowered to make,) and, in the mean fime, and for want of such
appointment for the whole or any part, to the use of C. and her heirs.  C. having
survived B., by whom she had no is-ue, married D., whom she also survived, and
then died, leaving [E. an only son by D. ‘To this son C, in 189, by an instru-
ment purporting to be her will, signed in the Ppresence ofy and atgested by three
witnesses, left all her real estate in fee, the instrument containing a provision
that the property should go over to C.’s sister in case of B.’s dying in C.’s lifetime.
E, shortly afterwards died a minor, intestate and without issye; Held, 1. that the
instrument executed by C. in 1819, did not, as to the estates pomfﬁgd in the fine,
operate 2s an execution of C.’s power of appointment, but as a devise by her by

foree @f her nserest, 3, That B. took by desgent from his mother, and not by
phrchase.
R 2 Inden-

1 Ay
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Indentures of lease and release, and settlement,
bearing date, February 1777, were executed by and be-
tween William Bowyer of the first part; Thomas Ley and
John Goodwin of the second part; Moreton Walhouse and
Arthur Bowyer, brother of the said William Bowyer, of
the third part; Edward Walhouse Okeover, only child
and heir apparent of the said Moreton Walkouse, of the
fourth part; and Margaret Bowycr, daughter and only
child and heiress apparent of the said William Bowyer,
of the fifth part; whereby (after reciting that a marriage
was intended then shortly to be solemnized between the
said Edward Walhouse Okeover, and Margaret Bowyer,
by the mutual consent of their respective fathers, and
further reciting a scttlement made by Moreton Walhouse,
in prospect of the marriage, and providing for younger
children,) Wiiliam Bowyer (in consideration of the in-
tended marriage, and of the scttlement and conveyance
so made by Moreton Walhouse, and for scttling and con-
veying the manor, &c. thercinafter mentioned to snch
uses, &c, as are thereinafter mentioned, and for making
a provision for the said Margaret Bowyer and the iscue
of the said marriage,) did grant, &c. to Thomas Ley
and John Goodwin, their heirs and assigns, the manor, &c.
therein particularly mentioned, to hold the same unto
Thomas Ley and John Goodwin, their heirs and assigns,
to the uses thereinafter mentioned, to take effect from
the solemnization of the said intended marriage, viz. to
the use of William Bowyer and his assigns during his
life, without impeachment of waste ; remainder to the
use of Thomas Ley and Jokn Goodwin, and their heirs
duri:lg his life, in trust to support contingent uses and
estates ; remainder to the use of Edward Walhouse
Oleover and his assigns for the term of his life, without
impeachment of waste; remainder to the use of the
said trustees and their heirs during his life, to support
contingent remainders; remainder to the use of Mar-

garet
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garet Bowyer, his then intended wife, and her assigns
during her life, without impeachment of waste; re-
mainder to the use of the same trustees ang! their heirs
during her life, to support contingent remainders; ve-
mainder to the use of Moreton Walkouse and Arthur
Bowyer, their executors, administrators, and assigns, for
the term of 500 years, without impeachment of waste,
upon certain trusts therein ihentioned, for the raising
portions and maintenance for daughters and younger
sons ; remainder to the use of the first and other sons
of Edward Walkouse Olcover, on the body of Margaret,
his intended wife, to be begotten, and of the heirs of
their respective bodies successively; remainder o the
use of the daughters of Edward Walhouse Okeover, on
the body of the said Margaret to be begotten, equally as
tenants in common, and of the heirs of their respective
bodies, with remainder or reversion to the use of William
Bowyer for ever.

Soon after the cxecution of these indentures of
February 1777, the marringe was solemnized between
LEdward Walhouse Okeover and Margaret Bowyer.

Afterwards, William Bowyer duly made and published
his last will and testament in writing, dated_ September
1780, whercby (amongst other things) he devised to
Thomas Ley and Arthur Bowyer, their heirs and assigr:s,
all and every his real estates whatsoever not settled on
his daughter’s marriage with Edward Walhouse Okeover,
except certain estates therein mentioned, subject to the
payment of such part of his dcbts‘ as the estates so
excepted should fall short of paying. to the use of his
wife, Christiana Bowyer, for the term of her life, without
impeachment of waste in lieu of dower; remainder to
the use of his son-in-law, Edward Walhouse Okeover, for
his life, without impeachment of waste; remainder to
the usc of the same trustees, and their heirs during his
life, in trust tp support contingent uses; remainder to

R 3 the
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the use of his daughter Margaret Okeover, wife of Ed-
ward Walhouse Okeover, for her life without impeach-
ment of waste ; remainder to the use of the same trustees
aiid their heirs Juring her life, in trust to support con-
iirigénf uses, and from and fmmediate]y afler her decense,
(subject to and charged, and chargeable with the sum
of 7500%, payable to the daughter, younger sons, or
Jotnger son of fidward Walkouse Okeover, by Margaret
gh‘; wife,) to thé use of the first and other sons of Ed-
@drd Walhouse Olkeover, on the body of Margaret his
wife, and the heirs of their bodies respectively, succes-
sively; remainder to the use of the daugilters of Edward
Walhouse Okeover, oni the body of Margaret his wife,
équally, and the heirs of their respective bodies as
tenants in common, with remainder to the use of his
3é,ughtéi', Marghret Ol)ceover, her heirs and assigns
for éver.

William Bowjer died in the same year without having
revoked or altered his said will.

An indeiture, dated the i4th October, 1796, was
made and executed by and between Edward Walkouse
Okeover and Margaret his wife, of the one part, and
John Snéyd, of ihe other part, whereby (after reciting
the indentures of lease and releasc and settlement of Feb-
rudry 1717, and the said mairiage and will of William
Botwer, and the deathi of Witliam Bowyer, and that
Christiana Bowyer was then living, and that Edward
%lﬁbﬂse Ohéover had not any issue by Margaret his
wife; ant also reciting, that Edward Walhouse Okeover
and Margaret his wife, had consented and agreed, that
the reversion and rémainder in fee simple expectant, on
the determination of the cstates for life of Edward Wal-
housé Okeovér and Margaret his wife, and, in defauit of
fssue of their bodies, of and in the manor, and the
ieveral otlier hereditaments and premises comprised in
the theréin méntioried indenture of release and settle-

ment,
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ment, and whereof Margaret Okeover was then seised,
by virtue of or undér the limitations contained in the
same indenture, and also the reversion or remainder in
fee simple, expectant on the determination of the several
estates for life of Christiana Bowyer and Edward Wal-
house Okcover, and Margaret his wife; and in default of
issuc of the body of Ldward iValhouse Okeover, by Mar-
garet his wife, and whereof Margaret Olkeover was then
seised or entitled to by virtue of or under the will of her
late father, should be respectively limited, settled, and
assured, in such manner and subject to such power of
appointment by Margaret Okeover as thereinafter men-
tioned ; for which purpose they the said Edward Wai-
house Okeover and Margaret his wife, had agreed to levy
such fine as thereinafter mentioned :) Edward Walkouse
Okeover, for himself and for Margaret his wife, their
heirs, exccutors, and administrators, covenanted with
Jokn Sneyd, his heirs and assigns, that they the said
Edwurd Walhouse Okeover and Margaret his wife, would
levy a tine to Jokn Sncyd, and his heirs, of the said
manor, &c., in the said indentures of lease and release
and will mentioned ; first, to confirm the several uses,
&ec. in the said recited indenture of release and settle-
ment and will, respectively limited, antecedent to the re-
mainder or reversion in fee thereof, respectively limited
to the right heirs of William Bowyer, deceased, and to
the use of Margaret Okeover, hen heirs and assigns for
ever; and subject to the said several uses, &c.and as
the same should respectively end and determine, to the
use of such person and persons, and for such estate and
estates, and in such parts, shares, and proportions, and
for such intents und purposes, and subject to such pro-
visoes, restrictions, and himitations, as Margaret Okeover,
from time to time, during her life, by her last will and
testament in writing, or any writing of appointment,
purporting such wxll to be by her signed and published
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in the presence of and attested by three or more credible
witnesses, (and which will, or writing of appointment in
nature of a wnll, Moargaret Okeover, notwithstanding her
coverture, was therehy empowered to make) should di-
rect or appoint, of or concerning the said premises, or
of or concerning any part thereof; and as well for want
of such direction or appointment, as in the mean time
and until such direction ar appointment should be made
or given, and likewise subject to any such direction or
appointment as should be so at any time made or given,
where the same should not be a complete and absolute
direction or appointment of the whole of the said pre-
mises, or of the whole estate or interest thereiny and as
and when any estate or interest therein, or in any part
thereof should respectively end and determine, to the
use of Margaret Okeover, her heirs and assigns for ever.
The fine by the said indenture covenanted to be
levied, was duly levied in Mickaelmas term, 1786.
Edward Walhouse Okeover died many years ago, with-
out leaving any issue by Margaret his wife, and Christi-
ana Bowyer also died many years ago; and, in the year
1797, Margaret Okeover intermarried with, and be-
came the wife of, the Reverend Thomas Langley, clerk,
who died in the year 1808, in the lifetime of Mar-
garet Langley, leaving issue by Margaret Langley a
son, Thomas Langley, and a daughter who died an in-
fant in the lifetime of “Margaret Langley, and before the
meking of Margaret Langley’s will, hereafter set forth.
Margaret Langley was, at the time of making her
will hereinafter set*forth, and from thenccforward down to
the time of her death, séised in fec simple, in possession
of certain real estates, not comprised in the aforesaid
indenture of the 14th October, 1786, and the fine levied
in pursuance of the covenant thercin contained, which
she purchased after the death of Thomas Langley, her

husband ; but Margaret, at the time of making her will,
had
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had no estate or interest in remainder, reversion, or ex-
pectancy, other than as hereinbefore and hereinafter ap-
pears. .

Margaret Langley made an instrument in writing,
purporting to be her will, dated the 25th Augusz, 1819,
and which was signed and published by her, in the pre-
sence of, and attested by three credible witnesses, and
such will was as follows: ¢ This is the last will and
testament of me, Margaret Langley, of Snelstone, in
the county of Derby, widow, made this 25th day
of August 1819, in sound and disposing mind, me-
mory, and understanding; first, I will, order, and
direct dll my just debts, and my funeral and testa.
mentary expenses, to be duly paid, satisfied, and dis-
charged, by my executors hereinafter named; and I
give, devise, and bequeath all and every my manors,
messuages, farms, lands, tenements, hereditaments, and
real estate whatsoever, whether in possession, reversion,
remainder, or expectancy, and all and every my house-
hold goods and furniture, and implements of household
plate, linen, china, farming stock, both quick and dead,
ready money, and money out at interest in the hands
of other persons, upon mortgage, bonds, notes, or other
securities, and all other my personal estate and effects
whatsoever and wheresoever, unto my well beloved and
only child, Thomas Langley, to hold the same unto and
to the only proper use and behbof of my said child
Thomas, his heirs, executors, administrators, and assigns,
for ever, subject nevertheless to the payment of the fol-
lowing legacies, which I give and bequeath to the un-
dermentioned persons, to be paid at the expiration of
twelve calendar months next afier my decease, that is
to say (here followed several legacies); provided always
nevertheless, and I do hereby declare it to be my will
and mind that, in the event of my said son departing

this
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this life in my lifetime, without leaving lawful issuey all
my real and personal estates and effects hereinhefore
given, devised, and beqneathed to him, shall (subject to
the legacies hercinbefore mentioned) go, and I do here-
by give, devise, and bequeath the same tinto and to the
only proper usc and behoof of my dear sister, Sarak
Welch, of Five Ways Honse, Warwickshire, to her sole
and separate use, her reeeipt standing good for receiv-
ing the same, and to hepgheirs for cver, equally to be
divided between and amongst them as tenants in com-
mon, and not as joint-tenants, and of their severdl and
respective heirs, executors, administrators, and assigns
for ever: and whereas I am scised of or eiftitled to
various estates in morigage, or subject to redemption; on
payment of certain principal sums advanced by me, upon
security of the same, now I give, devise, and bequeath
all and every the messuages, lands, tenements, and he-
reditaments whatsoever, whercof | am so seised or
entitled, by way of mortgage, with their and every of
their appurtenances, and all my cstate and interest
therein, to my friend, Thomas Alcock, of Cheadle, his
heirs, executors, administrators, and assigns,*cording
to the nature of the said several estates, upon trust and
to the intent that he the said Thomas Alcock, his heirs,
eXccutors, administrators, or assigns, do and shall, upon
payment unto my exccutors or administrators, of such
sum and sums of monty as shall be due and owing upon
or. in respect of the said scveral mortgaged premises,
convey, assign, and assurc the same, with the appurte-
nances, unto or for the person or persons who, at the
time of making such respective payments, shall be en-
titled to the equity of redemption thereof, and to his,
her, and their heirs, executors, administrators, or as«
signs, according to the nature of the said premises re-
spectivelv; and I do hercby direct, that the monies
which shall be received for or in respect of the said se-

veral
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veral mortgages, shall go and be paid, and applicd in
the same manner ds my other personal estate herein-
before given and bequeathed s and, lastly, I do hereby
nominate, constitute, and appoint my friends, Thomas
Aicocky of Cheadle, Staffordshire, and James Riddlesden,
surgeon, of Askbourne, exccutors of this my last will and
testament, and guardians of the person and estate of my
dear child, Thomas Langlcy, during his minority, hereby
revoking and making void alggbriner and other wills by
me madey and declaring this'only to be and contain my
last, In witness whercof, &c.”

Margaret Langley died on the 22d of February, 1821,
at Montpellicr, in France, leaving Thomas Langlry, her
only child and heir at law, who died at Montpellier, on
the 27th March, 1821, an infant of the age of niuetcen
years, or thereabouts, intestate, unmarried, and withount
issue, leaving the Reverend Jokn Langley, the plaintiff,
bis uncle and heir at law, er parte palerni; and
Elizabeth Ilarrison and Sarel Ellen Evans, two of
the Defendants, his co-heiresses at law, er parts
maternd.

Partm# the estates whereof Margaret Langley was
seiscd in fee simple in possession, and which she pur-
chased after the death of Thomas Langley, her husband
as aforesaid, and also parts of the cstates comprised n
the said indenture of the 14th October, 1756, and the
said fine, were, at the time of Mwvgaret Langley making
her will, in lease to various persons for terms of years,
and from year to year,

The following questions were subraitted for the opi-
nion of the Court. :

First. Whether the instrument, dated the 25th Au-
gust, 1819, exccuted by the said Margaret Langley,
does, as to the estates comprised in the said indenture
of the 14th Octcber, 1786, and the said fine, operate at
law as an execution of the power of appointment, or as

" a devise by her by force of her interest.

Second.
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Second, If the said instrument operates at law as an
execution of the said Margaret Langley’s power of
appointment, did Thomas Langlcy, her son, toke by
purchase or by descent ?

Third. If the said instrument operates at law as a
devise by the said Margaret Langley, by force of her
interest, did Zhomas Langlcy, her son, take by pur-
chase or by descent? <

Lens Serjt., for the Plaittiff. Margaret Langley dis-
posed of her property by virtue of the power of ap-
pointment given her in the deed of 1786, and her son
took as a purchaser under this disposition; so that the
property will descend to his heirs, ex parte paternd.
That Margaret Langley acted under the power and not
with a view to any interest she might have, independ-
ently of the power, must be collected from her in-
tentions, and from the situation in which she was
placed. Now, by the decd of 1786, it appears she con-
sented and agreed to acquire a controul over the pro-
perty, by means of this power of appointment, which
power was then beneficial, as it enabled her i dispose
of the property in parts, and during her husband’s life ;
by that deed too, to which she was a party, the remain-
ders over, in default of appointment, arc all limited to
relations, ex parte paternd. 'Then, if, as is probable,
she wished to confer ani obligation on her son, that could
only be effected under the power of appointment; for
his claim as a mere devisee would be merged in his
claim as heir at laWw. Supposing it, thercfore, to have
been the intention of Margaret Langley, that her son
should take under her appointment, 1t is immaterial
whether that appointment was executed by deed or will,
and whether the instrument containing the exccution
of the power, referred to the power in terms or not.
Though the instrument be in form testamentary, it is

the
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the intention of the party which must decide whether
the instrument shall enure as a will or an appointment,
Cox v. Chamberlain. () The ouly case which resem-
bles the present, is Ifurst v. Earl of Winch¥sca (), but
that case has never been acted upon, the lord keeper
Henley's decree pursuant to the decision of the King’s
Bench having becn afierwards appealed against.

Peake Serjt., for the De ndants. First, Margaret
Langley has made a will ##d not an appointment;
secondly, whether this be so or not, the act she has
done is altogether nugatory, so that her son took by
descent, and his heirs ex parte materud are entitled to
the property.  Considering the circumstances in which
the testatrix stood, originally deriving the property
from her father, and at the time of the disposition in
qusstion, being possessed of the ultimate remainder in
fec, the instrument is as much entitled to the character
of a will, as any testamentary disposition made by a
party having absolute dominion over property. The
only object of investing her with the power of ap-
pointmepg was, that, though a feme coverte, she might
dispose *this property as if she had been a feme sole ;
for had she continued single, the power would probably
never have been created.  The power did not divest
any interest she had before, Penne v. Lcacock (¢), but
only cunabled her to do more, than as a feme coverte
she could otherwise have done. Now, wherc an act
is done by one who has an intcrest as well as a bare
power, the act shall always be decwned to have been
donc in virtue of the interest, and not in virtue of the
power, Clere’s case(d) Cox v. Chamberlain, Maundrell

. Maundrell. (¢) Margaret Langley, therefore, must

(a) & Ves. jun. 631, (4) 6 Rep. 17,
(8) 2 Burr.880. 1Bl.187. () 10 Pes, 246.
(¢) Cas. Temp. Talb. 4.

be
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be taken to have acted in virtue of her own interest in
the property, and as she had no metive for resorting to
the power, the instrument in question must be deemed
a will; if so, the act was nugatory, and her heir takes
by his higher title of descent. Clarke v. Smith (a)?
Allam ~v. Heber (b), Hedger v. Row. (¢) But even if
the instrument were an execution of the power, the act
would be equally nugatory, and the heir would take by
descent, because, as it ht}g before been shewn, an act
shall never take effect under a power, where it may
also take cffect under an interest; and Hurst v. Earl of
Winchelsea must still be considered as having been de-
cided on the sound rule of law.

Lens in reply, relied on the supposed intention of
Margaret Langley, as expressed by the legacies in
partem paternam, (though he admitted, that the charge
of debts or legacies was not of itself sufficient to break
the course of a descent, Chaplain v. Lerouzx (d) ) ; and he
urged that, in cases of 'nmbiguity, the law preferred the
paternal line.  Dougl. 778.

Cur.gdv. vult.

The following certificate was afterwards sent :

«This case has been argucd before us by counsel, we
have considered it, and are of opinion,

First, That the inurument dated the 25th August,
1819, cxecuted by the said Margaret Langley, does not,
as to the estates comprised in the said indenture of the
14th October, 1786, and the said fine, operate at law as
an execution of her power of appointment, but as a de-
vise by her by force of her interest

Secondly, This question does nct arise.

(a) Com.73. 1 Salk 241.8.C (¢) 3 Levinz. 129,
(b) 2 Str. 1270 (d) 5 M- @ SD I4e

Thi rdly’
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Thirdly, We are of opinion, that Thomas Langley,
her son, took by descent from his mother, and not by
purchasc.

R. Darlas.

J. A. Parx.

J. BurrouGH.
May 14th, 1822. J. RicuARDsON.

DarTNALL v. Marquis WELLESLEY.

PELL Serjt., on behalf of certain trustees, to whom
the marquis had assigned all his property in trust
for his creditors, and who were authorised to con-
test improper claims, moved to sct aside an annuity
granted by him to ZDartnall and others, on a statement
by affidavit, in which, from entFics in the Looks of
Howard and Gibbs, the sufliciency of the consideration
paid was ,jmpeached, and the payment was averred to
have been made by Howard and Gibbs, and not by
Dartnall, &c. ; but no affidavit from the marquis being
produced, the Court refused to interfere, observing, that
the trustees could not state so well, as the grantor, the
circumstances of the original transaction, and
Pell 100k nothing by his motion.

255
182%.

LANGLEY
.
SNEYD,

May 9.

Where an an-
nuity is sought
to be set a-ide
for an illegality
in the pay-
ment of the
consideration,
there must be
an affidavit of
the circume-
stances from
the grantor
himself,



256

1822
Y

May 10.

In C. B., where
a Defendant
under a rule
nisi for that
purpose files
pleas of several
matters, an-
nexing to the
plea a copy

of the rule
nisiy indorsed
with a notice,
that a rule
absolute to
plead several
matters will
be served a.
soon as it is
drawn up, the
Plaintiff may
not sign judg-
ment as for
want of a
plea, if the
time for
pleading
should expire
before the rule
absolute be
obtained,
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MayNARD v. BRIGHT.

"THE Defendant, who was under terms to plead

issuably to an action for goods sold and delivered,
filed pleas of several metters, (to wit, the general issue
and coverture of Plajptiff,) annexing to the plea, a copy
of a rule nisi to pleagg several matters which had been
taken out on the preceding day, and upon which was
indorsed, that a rule absolute to plead several matters
would be served as soon as it was drawn up ; and, on the
same day, the Defendant acquainted the Plaintiff’s
attorney with these circumstances.

The next day, the time for pleading being out, and
the rule absolute for pleading several matters not having
been obtained, the Plaintiff’s attorney signed judgment,
on the ground thatytill the rule absolute for pleading
several matters had been obtained, the plea filed was a
nullity.

Lens Serjt. having on a former day obtained a rule
nisi o set aside this judgment for irregularity,
" The Secondary now informed the Court, that, al-
though there was no decision on the subject, it had
always been the practice t¢ consider in such a case, the
filing pleas of several matters with the rule nisi annexed,
indorsed with the notice of a rule absolute, sufficient.

‘Whereupon the Court set aside the judgment without
costs, and said this sholld be considered as the practice
for the future.

Pell Serjt. shewed cause,
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Lz parte Haguk. May 0.

IJEAKE Serjt. moved to strike an attorney off the Attorney.

Rolls of this Court, upon the ground that he had tsl::l];:)';lgs off
some years ago been struck off the Rolls of the Court )

of King’s Bench.

He referred to the rule of Mickaelmas 1654 (a), by which
it is ordered, that attornies struck off the Rolls of one
Court for a misdemeanour, shall not practisc in another.

But the Court refused the rule, the contents of the affi-
davits on which the Court of King’s Bench acted, not hav-
ing been stated, and there being no proof or allegation
that the attorney had been struck off for a misdemeanour.

Vaughan Serjt. shewed cause against the rule,

(a) Rules and orders of the Courts of King’s Bench and
Common Pleac.

Hanrsant v. LARKIN. May 11,

"'HE Plaintiff sued the Defendant in this Court, By the Ro-
and gave in the following particalar of his chester court

of requests
demand. . act, 22 G. 3.

€. 27+ debts
under 4os. contracted within the jurisdiction of the court, are® to be sued for in
that court ; by 48 G. 3. c. 51. the jurisdiction of the court is extended to sums not
exceeding §/. ; and plaintiffs suing in the superior courts for <ums recoverable under
either of the acts, are to be refu-ed cojts, notwithstanding a verdict in their favour.
But the latter act excludes any jurisdiction over debts being the balance of an account
on demand, originally exceeding 5/ The Plaintiff sued in a superior court for
34) 5. 1d., ascertained by a surveyor, appointed by the Defendant and himsclf, to
be due to him for measured work and labour, done within the juriudiction of the
court of requests. 'The Defendant proved payment- to the amount of 24/. 18s., and
the jury estimating the work at only 26/, found for the plaiatiff only 1/, as. damages :
Held, that this was not a case in which the Defendant was entitled under 48 G, 3.
¢« 1. to enter a suggestion to deprive Plaintiff of his coste.

Vou. IIL N 1821.
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1821.  Charles Larkin to John Harsant.
. £. 5 d
May. Three days’ work, 012 0
Measured work, 3813 1

At the trial of the cause at the last Maidstone assizes,
a surveyor, who had been appointed by the Defendant
and Plaintiff to meagure the work as between them,
said, that on such measurement, he brought the value
of the work to 33/. 18s. 1d.

The Defendant proved payments on account, to the
amount of 24/, 18s. The jury found a verdict for the
Plaintiff, and estimated the value of the work at 261,
leaving him thereby 1Z. 2s. for his damages, instead of
the balance of 9/. 7s. 1d.

Bosanguet Serjt. on a former day, upon an affidavit
(which stated, that at the time of the commencement of the
above action, the Defendant was not indebted to the Plain-
tiff in any sum amounting to 40s., and that at the time of
the commencement of such action, the Defendant was an
inhabitant of and resident within the city of Rockester,
and liable to be warned and summoned for the debts, on
account of which a verdict was given in the said action
before the Court of Requests, mentioned in a certain
act of parliament of the 22d year of George 3d, intituled
aa act for the more easy and specdy recovery of small
debts within the city of Roclkester, and the parishes of
Stroud, &c., in ‘the county of Kent; and that such
debt was contracted within the city of Rochester afore-
said,) obtained a rule to shew cause why the Defend-
ant should not enter a suggestion upon the roll, under
the 22 G. 3. ¢. 27. ss. 12., dnd 32 and 48 G. 8. ¢ 51.
s5.18 and 14.

By
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By the 12th section of 22 G. 8. c. 27., (the Rochester
Court of Requusts act,) it is enacted, that debts under 40s,
contiacted within the jurisdiction of the court, are to
be sued for in that court;

By the 32d section, ¢ That no action or suit for any
debt not amounting to forty shillings, and being upwards
of two shillings, and recoverable by virtue of this act in
the said Court of Requests, shall be brought against tiny
person residing or inhabiting within the jurisdiction
thereof, in any of his majesty’s courts of record at
Westminster or elsewhere, or in any courts whatsoever,
other, than in the said Court of Requests, and the Court
Portmote thercinafter mentioned, and that no suit which
shall be commenced in the said Court of Requests in
pursuance of this act, nor any procecdings which shall
be had therein, shall or may be removed or removeable
Ly certiorari, or otherwise, into any other court whatso-
cver, but that the judgment, decrees, and proceedings of
the said Court of Requests shall be final and conclusive
to all intents and purposes.”

By the 48 G. 3. ¢. 51.5. 1,, it is enacted, (after reciting
the before mentioned act, and that it would greatly
tend to the improvement and encouragement to the
trade of the said city of Rochester, &c. and to the ne-
cessary support and protection of uscful credit withiin
the same, if the powers of the said act were extended
to the recovery of small debts not exceeding 5..,)
that so much of the said act as confines or restrains
the cognizance or jurisdiction of the Court of Re-
quests for the said city and parlshes to any debt or
debts not excceding the sum of 40s., should from and
after the 24th June, 1808, be, and the same is thereby
rcpealed.

By the 13th section it is enacted, ¢ that nothing
in this act contained shall extend, or be construed
to extend, so as to enable the said commissioners

S92 to
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to determine the right or title to any lands, tenemecnts,
or hereditaments, or real estates whatsocver, or to judge,
determine, or decide, on any debt where the title of the
frechold, or {ease for years, or lives, of any lands, tene-
ments, or hereditaments, of any chattels real whatsoever,
shall be brought or come into question, nor any debt
which shall not be for the payment of a sum certain,
nor any debt for any sum, being the balance of an account
on demand originally c.rcc:etlz'ng 5L; or to judge, deter-
mine, or decide on any debt that shall arise by reason
of the occupation of lands, tenements, or hereditaments,
situated elsewhere than in the said city or parishes, or
onc of them; or by reason of any cause concerning
testament or matrimony, or any thing concerning, or
properly belonging to the ecclesiastical court, or fo., or
concerning any agreement by way of composition, for,
or by way of retainer of tithes, or for any matter, or for
any matter sueable thercin, any thing in the said re-
cited acts, or this act, contained to the contrary thereof
notwithstanding ;”

By section 14th, “If any action or suit shall be com-
menced in any of his majesty’s courts of record at J¥est-
minster, for any debt not exceeding the sum of 52, and
recoverable by virtue of the said recited act, and of this
act, or cither of them, in the said Court of Requests,
then and in cvery such case the Plaintiff or Plaintiffs
in such action or suit shall not, by reason of a verdicet
for him, her or them, or otherwise, have, or be entitled
to“uny costs whatsoever.”

It was contended, that the present was a case within
the 22 G. 3., which indeed contained no provision for
entering the desired suggestion; but that it might
nevertheless be entered under that act by virtue of
the 14th section of 48 G. 3, which cxpressly referred
to cases within the 22 G. 3. Though it was admitted,
that if it had been desired to enter the suggestion

under’
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under the 48 G. 3., the Defendant would have been
prevented from doing so, by the exception in the 13th
section of that act. However, there was Jo such ex-
ception in the 22 G. 3., and Clark v. Askew (a), Horn
v. Hughes (b), and Bateman v. Smith (c), all decided
that, whatever doubt there may be as to a debt re-
duced by sct off, a debt reduced by payments or in-
fancy within the sum of 40s. is subject to the pro-
visions of the court of conscience acts; the authority of
M¢Collam v. Carr (d) was doubted in Clark v. Askew,
and in Fountain v. Young (c) there was an exception
which took the case out of the act.

Taddy Serjt. now shewed cause against the rule. In
Clark v. Askew, the original demand was on a promissory
note, as to the amount of which there could be no dispute.
In Dateman v. Smith, the Defendant was an infant, and,
therefore, the greater part of the debt had no existence
in contemplation of law; but the claim for which the
present Plaintiff sues, is not a debt contracted within
the mcaning of the 22 Geo. 3., but a sum due on
a quantum meruit, about which there might reasonably
be a difference of opinion, and which a surveyor ap-
pointed by the Defendant, found to be quite sufficient in
amount to justify the Plaintiff’s cuing in a superior court ;
and it is within the cxceptions of the 13th section of
48 Geo. 3. In Horn v. Hughes, Lord Ellenborough
scems to think, that if a Plaintiff has a reasonalfle
ground for suing for more than 5, he ought not to be
deprived of his costs.

(4) 8 East,.28. gd) 1 B.& P, 223.
(8) 8 East, 347. e) 1 Taunt. 6o.
(¢) 14 Easty 301,

S 3 Bosanquet,
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Bosanquet, in support of his rule, cited, in addition to
the cases already mentioned, Fitzpatrick v. Pickering (a)
and Gross v. Fisher (), to shew, that a demand reduced
by payments’ below 40s, was within the spirit of all
these acts, and Benson v. Hemming (c), to‘shew, that they
they were all in pari materid, and ought to reccive a
uniform construction ; heurged that the debt mentioned
in the statute can only be, the sum which the jury ulti-
mately find to be due, and not the sum which the Plain-
tiff has chosen to claim; and that Lord Ellenhorough, in
Horn v. Hughes, had specified the default of a witness
as the only reafon for refusing a suggestion.

Darras C,J. 1 think that this is not a case within
the meaning of the statute, and that the proposed sug-
gestion ought uot to be entered. It is clear, that, in
passing acts of this description, the legislature intended
to afford encouragement to poor people, by protecting

‘them against an increase of expense on demands, which

may be decided cheaply in the inferior court; there-
fore, where the original demand is under 40s., the
action should be brought in the inferior court, and the
party is entitled to a suggestion, if called on for costs
in the court above. This is clearly the case, where a
simple money demand, originally greater than 40s., has
been reduced by payments below that sum. I forbear
to cnter into the cousideration of the case of a money
demand, reducible by set-off; but there are many as-
pects in which the claim of a party to enter a suggestion
under the statute may present itself to this court. First,
where a demand greaterthan 40s. has been reduced to
less than 40s. by payments on account ; secondly, where
it may be reducible by set-off; thirdly, as in the present

(@) 2 Wils. 62, &. (¢) 2 Barmes, 282. st ed.
(8) 5 Wils. a8, 1754-

Case,
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case, where there is a demand for measured work and
labour, and in which it may have be¢n a fair question
for a jury to decide what is due. It seems, that in
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such a case, the jury may, without any irAputation on  LARKIN.

the fairness of the Plaintiff’s proceedings, find less to
be due than the sum actually demanded; and, with a
view to the decision on a motion like the present, it
must be always a question, whether or no the Plaintiff
had reasonable and probable cause to litigate such a
demand. It is only necessary, therefore, for me to ad-
vert to what is laid down by Lord Ellenborough, in Horn
v. Hughes. “ It is unnecessary to say what we might
have thought, if it had appeared that the Plaintiff had
a reasonable ground for bringing his action for morc
than 54, but that from the absence of a witness, or
other cause without his default, he had failed in proving
his whole demand.” This, then, is a case in which that
appears which did not appear to Lord Ellenborough ;
for what are the facts before the Court; that the Plain-
tiff performs for the Defendant megsured work, which,
according to an estimate by a surveyor of the Defend-
ant’s own appointment, amounted to a sum, which,
afier all the payments, would have left a clear balance of
more than 9. due to the plaintiff; and if the Defendant
refused to pay this, what remedy had the Plainsiff
but by suing in a superior court? Had not a man who
agreed fairly to the valuation of his work a right to sue
for the amount which the valuer found to be due?
But it has been urged, that Lord Ellenborough specified
the default of a witness as a reason for refusing the
suggestion, as if the loss of the requisite verdict, by
an unforescen accident, were the only reason which
should exempt the plaintiff from losing his costs, How-
ever, it may fairly be presumed, that Lord Elienborough
mentioned the default of a witness only, as one out of
ma.nv instances, and that he did not limit the Plaintiff 's

S 4 exemption
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exemption to the case of such an accident. Therefore,
without going into the other points, I think there is
sufficient on the affidavits before the Court, to enable
us to say that the action was properly brought in the
court above, and that there is no ground for entering
the proposed suggestion.

Park J. I am of the same opinion. In the 48 Geo. 3.
c. 51., that act is said to be passed for the recovery of -
small debts; but when we see by the affidavits, that
this is not a small debt, but a demand for more than
84l., depending on measure and valuation, how can we
say it is within the statute; the parties agree to an
estimate being taken, and more than 9/. being due on
the balance, there was surely a sufficient reason for re-
sorting to the superior court, and a cause of contest
which could not with propriety be submitted to a
court of conscience. Horn v. Hughes is rather in fa-
vour of the Plaintiff than against him, according to the
language of Lord Ellenborough.

BurrouegH J. In all these cases much must be left
to the discretion of the Court, upon the facts as they
appear in evidence. The intention of the legislature
was, that the suggestion as to costs should be applied to
cases where there was a clear demand for less than 40s. ;
but if we look at the facts of this case, we can have no
doabt that it is not one of that description. Here is a
demand for more than 34/, a valuation by consent of
both parties, a b;alance'struck, particulars of demand
given, and the valuer called; and though, for some
rcason to us unknown, the jury have found a verdict
for less than the balance, I am satisfied, on the merits
of this case, that it is not within the act. 'What Lord
Ellenborough says in Horn v. Hughes, about the default
of a witness, is only put as an instance, and not as a.

limitation
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limitation of the principle laid down by him. There is
no ground for the present application; and if it were
necessary to go into it more particularly, I should be of
opinion that this case falls within the excéption of the
second act, and ‘does not come under the first.

RicHarpson J. If this appiication rested on the
first of the two acts, it ought pot to have been reserved
for a motion, but to have formed part of the defence on
the trial; this has not been done, and the Defendant
now applics under the 14th section of the last act; but
the last act did not mean to give the benefit in such a
case. There isan exception in the 13th section, namely,
¢« for any sum being the balance of an account on de-
mand, originally exceeding 5.” And this ought to be
borne in mind when we proceed to the 14th section.
I think the Court ought not to allow the suggestion
here, and the rule must be

Discharged.
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1822.

The Arronney-Generar and Joun MILNE .
WiLkinson and Others.

By a deed of THIS case, directed by the Vice-Chanccllor, for the
feoffmert of onini f the Court of C Ple .
1621, Sit N.S. pinion of the Court of Common Plcas, was as
(in consider- follows.

ation of xock By an indenture of feoffinent of two parts, dated

aid by the
F,,om,ezamhhe September 1st, 1621, and made between Sir Nicholas

other inhabit-  Sglfer, Knt., Nicholas Bainton, and Benjamin De-
ants of En-
Sieldy and of a
free school for named and described, of the other part, Salter, Bain-
;‘e'i';’ ;:rl:;e ton, and Decrow, as well in consideration of 1007, paid
instruction of by the fourteen feoffees, and the residue of the inhabit-
the children  ants of the town of Enfeld, in the county of Middlescr,
of inhabitants '

of Enfield,)
granted certain
lands to fourteen feoffees, to the intent that they and their heirs should pay zol.
a-year out of the rents towards the maintenance of a schoolmaster for such school,
and the residue for other purpuses, provided that no act concerning the land- or their
rents should be done, but in a vestry, or meeting of the feoffee , and ten at least
of the inhabitants of Enfield, which ‘hould be vestry-men, and not feoffees, in a
vestry to be held by them in a chamber over the ‘chool, or in the vestry, situate in
the parih church, upon public warning, to be given in the church the Sunday before
the meeting, Schtolmasters were to be elected in this way within three months
after every vacancy, and were to give a hond to three feoflees to recign the appoint-
ment upon half-a-year’s warning by the feoffees, or any of them, ‘0 it were with the
consent and agreement of the fcoffees and Vestry-roen, or the most part of them,
‘which should be assembled in a vestry or meeting, to be held as aforesaid, <o
always as at least ten of the ve trymen which were not feoffces <hould vote at
the holding of the vestry. Two fecflfees were to receive the remts, and account
for them the Sunday after the receipt,‘at a vestry, consisting of the persons before
described, and held and convened in the mpde hefore mentioned. When the
feofftes should be all dead but five, four, or three, at the least, or gone to live out
of the parish, the curvivors were to enfeoff fourteen others, of di creet and wea'thy
men, then inhabitants in the pari-h, to be chosen by the vestry-men of the paish,
or the greater number at a vestry, to he holden in the manner before described s
Held that, in the execution of the power of removal of the schoolmaster, the votes
were to be taken per capita, and not according to the provisions of 58 G. 3. ¢. 59.

crow, of the onc part, and fourtcen feoffees therecin

as in consideration of a {rce school, for ever, to be held

for .
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for the instruction of the children of the inhabitants of — 1822.
Lpficld, granted and confirmed to the fourteen feof- Am-
fees, certain lands and premises thevein particularly de-  Generar
scribed, to have and to hold to them, their heirs and N
assigns, to the use of them, their heirs and assigns for WILKINSO,
ever, on conditiun of performing the intentions expressed
in a schedule annexed to the indenture, which schedule,
executed by the same parties, a.ud bearing the same date,
. witnessed, that the intent of the deed of feoffinent unto
that indenture annexed, was, that the said feoffees and
the survivors of them, should from iime to time, thence-
forth for ever, pay 20L a-year of the rents and profits of
the lands and tencments mentioned in the deed of feoff-
ment, for and towards the maintenance of a learned,
meet, and competent schoolmaster, to keep a free-school,
for the teaching and instructing of the children of all
the inhabitants of the pavish of Enfield, in the new-built
school there, and should dispose of all the residue there-
of, for and towards the reliel of poor orphans, and other
poor and impotent people of the paish of Enfield, for
the time being, aud to any other good and charitable
uses to be done and performed within the parish of En-
Jield (except so much thercof as should be sufficient to
" pay and discharge the quit rents, and all other repriscs,
together with all such other charges and expenscs. as
should from time to time thenceforth grow to be due and
payablc,) with this intent, meaning, and {ull agreement
between all the parties, that the feoffecs and their heirs,
and all others who thereafter should be feoffees of the
premises, and their heirs for the sime being, should
not da any act, &c. concerming the lands and tene-
ments contained in the deed of feoflfment or the
rents, issucs, or profits thercof, but in a vestry or
meeting of the feoffves, and ten at the least of the ine
habitants of the said parish of Enfield for the time being,
which
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which should be vestrymen in the said parish, and not
feoffees, in a vestry to be held by them in the chamber
over the said new built school, or in the vestry situate
in the parish‘clmrch of Enfield, upon public warning to
be given thercof in the same parish church, upon the
Sunday, in the forencon, nevt befere such mecting or
vestry, the warning to be given immediately afier the
end of divine service andesermon, if any there should
be; and the said parties did, by their mutual and
general agreement, choose Richard Ward to be school-
master, to tcach the children of all the inhabitants
of the said parish, being or to be scholars in the
said free-school, at and for the yearly wages aforesaid,
to be paid as aforesaid; and that whensoever the said
Richard Ward, or any other who should thercafter be
schoolmaster of the said free-school, should be dead,
avoided, and put away, or departed and gone, there
should be, within three months thence next ensuing,
one other meet schoolmaster, elected to teach the
scholars in the said school, in form aforesaid, so as
the said frec-school should not, at any time there-
after, be unprovided of a meet and competent schiool-
master, by the space i’ three months together at
any onc time.  Aud the farther intent snd meaning of
thoSe presents was, that the said Richard Ward, and
every other persor which showid at any time there-
after be elected and appoint «d to be schoolmaster of the
said .school, should, before he intermeddled to be school-
master, enter into bond wunto three of the feoffees for
the time being, in sich competent sum of money as the
said feoffecs and vestryrien, or the greater number of
them, should appoint, upon condition to depart and give
over from being schoolmaster of the said school, and
also to yield up in peaceable manner the possession of
the house appointed fgr his habitation in Enfield afore-

said,
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said, upon half one year’s warning, to be given unto
him by the said feoffees, or any of them, so it were with
the consent and agreement of the feoffees and vestry-
men, or the most part of them for the? time being,
which should be assembled in a vestry or meeting to be
held as aloresaid, <o alwavs us theve should be, at the
least, ten of the vestrymen which should be not
feoffces, vote at the .')olding.ol' the vestry in which the
putting away of any schoolmaster should be determined ;
and also, that there should be yearly and cevery year,
for ever, by the greater number of the said vestry-
men for the time being, in a vestry to be held as
aforesaid, two of the said feoffees (for the time being)
appointed to be reccivers of the rents, issues, and profits
of the suid premises, and noue others, for vne year
thenee next ensuing, which said receivers should not
detain or keep the same, or any part thereof, in thair or
either of their own custody, longer than the Sabbath-
day uext alter the receipt thercof, upon which day
they should cause warning to be given, of a vestry in form
aforesaid, to be held in the afternoon of the same day, at
which vestry they should bring with then all such money
as they should have reecived. and so much thereof as they
should not then and there disharse au | pay away, by and
with the cousent of the feoffees and vestrymen of the said
parish for the time being, or tir greater number of
them, so as there be present ten at the least of the
said vestrymen which should be not feofives, the snid. re-
ceivers should forthwith lay vp in the storchouse of the
said parish, &e. Then followed a provision, thatif any
of the feoffees quitted the parish, they should release
their interest to the £ offees who remained there.

And further, also, it was the intent of the sud deed,
and the agreement of all the parties to tiose presents,
when the feofices in the said deq,}iuf feoffment should

- be
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be all deceased or gone to dwell out of the parish of
Enfield, except five, four, or three of them at the least,
then the saic'l five, four, or three so surviving, and in-
habiting the parish of Enficld, within one quarter of
a-year then next following, upon recasonable request and
at the costs of the said five, four, or three surviving to be
paid out of the revenues of the said premises, should
make one other decd of feoffment, by which they should
enfeoff fourteen other persons at the least, of discreet
and wealthy men, then inhabitants in the said parish,
to be clected, nominated, and chosen by the vestrymen
of the same parish for the time being, or the greater
number of them, at a vestry to be held, upon public
warning to be given as aforesaid for the holding thereof,
of and in the said lands and tenements, with the ap-
purtenances, in such like manner and form, and to the
like intents and purposes in all respects as in the said
deed of feoffinent and in that schedule were expressed.

Livery of scisin of the several hereditaments and pre-
mises comprised in the aforesaid indenture, was duly
given to the several feoffces thercin named, and the De-
fendants in this suit are the present feoffees of the said
charity estates.

In the month of April, 1791, the Plaintiff, Jokn
Milue, was duly clected and appointed to be master of
the said free-school, and upon such appointment he
gave a bond to resign that office, as directed by the
schrdule annexed to the said indenture of feoffinent.

The question referred for the opinion of the Judges
of this Court was, whether, in the execution of the
power of removal given by the said schedule annexed to
the said indenture of feoffment, dated the 1st September,
1621, to the feoffees of the charity estates and vestry in
the parish of Enfield, the votes are to be taken per
capita, or accordingip the provisions of the act of par-

liament, _
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liament, passed in the 58th year of the reign of his late ~ 1822.

majesty, King George the Third, intituled, « An act A\'rm-

for the regulation of parish vestries.” . GENERAL

Ve

Hullock Serit., for the Plaintiff. . The votes are to be v LXNSON-

taken per capita. The 58 Geo. 3. c. 69., applies only

to parish vestrics, convened for the purposc of regulat-

ing the rates, and not to assemblages of trustees, such

as those described in the schedule of this conveyance.

Those trustees assemble, cither under a special usage,

or under the provisions of the founder’s deed; if under

the former, they are excepted by the act; if under the

latter, the voting according to the provisions of the act,

would have a tendency entirely to alter the property

settled by the decd.

Taddy Serjt, contrd, From the language of the deed,
— the injunction that the vestrymen should attend, — the
circumstances that all the parish is interested in the pro-
perty conveyed by the deed, — and that the consideration
moved in part from the parish, it scems to have becn
intended, that the mectings for the regulation of this
property should be parish vestries; if so, thcy must
be regulated by the provisions of the late act; and
those provisions would not tend to alter the property,
but would merely affect the manner of conducting the
meeting. The description of persons to be appointed as
feoffecs under the deed, are precisely such aus would be
parish vestrymen. Gibson, 219. 4 Burn’s Ecclesiastical
Law, tit. Vestry. The special usage mentioned in the
act can only refer to a legal usage of the date of Rickard
the First.

Hullock, in reply. The word vestrymen, in the deed,

is only a word ol description, as g the sort of persons
_whe should be associated with the feoffees, and affords
’ no
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1822.  no indication that the meeting was intended to be a
Atfoingy. Porish vestry. The special usages referred to by acts of
Ginerar  parliament, are seldom confined to strict legal costoms,
Wlm‘?";m. but include Uthers generally known, such as husbandry
customs, many of which could scarccly have existed at

so early a pel\:iod as the time of Richard the First,

The following certificate was afterwards sent.

This casc has been argued before us by counsel; we
have considered it, and are of opinion, that, in the
.execytion of the power of removal given by the schedule
annexed to the indenture of feoffment, dated the 1st
day of September, 1621, to the feoffees of the charity
and vestrymen of the parish of Enfield, the votes are to
be taken per capita, and not according to the provisions
of the act of parliament of the 58th year of the reign
of King Grorge the Third, intituled ¢ An act for the
regulation of parish vestries.”

R. Darras.

J. A. Parxk.

J. BurrovcH.
J. RicHARDSON.

May 15. CosTer v. MEREST.

m:n"ﬂi‘;:‘"’ J/ AUGHAN Serjt. had obtuined a rule nisi for a new
hand bills, re- ... itrial in this casc, on an affidavit which stated, that

gr‘:tmsﬂ_ on the Hﬁfa.b,!lls reflecting on ‘the Plaintiff’s character had
ch::;:m: had been distributed in court at the time of the trial, and
been distribut- had been seen by the jury.

ed in court,
and, shewn to the jury on the day of trial, the Court would not receive from the

jury affidavits in .contradiction ; and granted a new trial against the Defendant,
:hough he denied all knowledge of the hand bills.
o " Leris”
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Lens Serjt., who shewed cause against the rule, offered
affidavits from all the jurymen, that no such placard had
been shewn to them, and though he admitted, that, in
general, affidavits on the subject of the chuse could not
be received from a juryman; yet he urged, that, as in
the present case no answer could be given to the Plain-
tiff’s statement except by such affidavits, they ought to
be received, .

But the Court refused to admit the affidavits, thinking
it might be of pernicious consequence to receive such
affidavits in any case, or to assume that a jury had
been unduly influenced ; and though the Defendant de-
nied all knowledge of the hand-bills, they made the

rule

Absolute.

Crarke and Another v. YEATES.

HE Defendant being arrested for 541., on the 1st of Oc-

toberlast paid into the handsof the sheriff’s officer 64..,
under the statute 43 G. 3. c. 46. s. 2. (¢) The sheriff’s
officer signed and gave a stamped receipt as follows.”

Clarke and Bimsdale v. Yeates.
Received October 1st, 1821, of Mr. James Yeates, 641.
for debt and costs in the above suit.

.

The
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The Defend-
ant, on being
arrested, paid,
under 43 G. 3.
¢. 46.y thedebt,
and 10l for
costsy (which
10/, wWas more
than sufficient’
to cover the
costs,) and
informed the

Plaintiff’s attorney that he should reelaim only the surplus which might remain after
payment of debt and costs ; the Plaintiff's attorney, on the sheriff’s omitting, after re-
quest, to remit the money, proceeded in the action, and incutred further costs : Held,
that the Defendant was not liable to pay the costs so incurred after the arrest.

{2) By which it is enacted, within those patts of the United
« That all persons who shall be Kingdom of Great Britain aud
.agested upon mesne process, Jreland called England and Ire-

Vor. 111 T land,
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The Defendant’s attorney then informed the Plain-
tiffs’ attorney, that the money was in the hands of the
sheriff, and that the Defendant did not mean to make
any claim, edcept for the surplus which might remain
after payment of debt and costs. The Defendant’s
attorney said the costs would be about 4 ot 5., and they
did not amount to more up to the time of the arrest.

The Plaintiffs’ attorney immediately wrote to the
under-sheriff, requiring him to remit the debt and costs
to the amount of 60L 6s. 7d. 'The under-sheriff omitting
to do this, and the money not being paid into court at
or before the return of the writ, the Plaintiffs’ attorney,
on the first day of Mickaelmas term, filed a declaration
de bene esse, and gave notice thereof. In the same term
he moved the Court to compel the sheriff to pay in the
money, which was done in Hilary term last, when the
money was taken out of Court in the usual course. The
Plaintiffs’ attorney baving then taxed his costs, which
amounted by the allocatur to 30/ 10s. 6d., demanded of
the Defendant 247 8s., in addition to the sum of 64,
already paid.

Pell Serjt. now moved, that all further proceedings
in this cause should be stayed, the debt and costs in the
action having been paid on the 1st of October, 1821.

«

lam{, shall be allowed, in lieu of
giving bail to the sheriffy to de-
posit in the hands of the sheriff,
by delivering to him ‘or to his
, or other officers ‘o

be "By him  appointed for that

the sum indorsed upon
the writy by virtue of the affida-
vit for holding to bail in that
actioh, together with 1ol in
addition te such sum, to an-
swer the costs which may accrue

or be incurred in such action up
to and at the time of the return
of the writ; and also such fur-
ther sum of money, if any, as
shall have been paid for the king’s
fine upon any original writ, and
shall thereupon be discharged
from such arrest as to the action
in which he, she, or they shall so
deposit the ——e— sum indorsed
on the writ.”

Vauglm‘h‘
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Vaughan Serjt. shewed cause in the first instance; edn- 1822,
tending, that when the sheriff omitted to remit the grmrer
money, the Pleintiffs were obliged, with a view to their mzl.x
own safety, to take the course which had Been pursded,  ¥84TEs.
and urged that the statute never proposed to make a
Plaintiff suffer for the sheriff’s default,

But the Court thought that, under the statute, the
Defendant could not be permitted to suffer, after having
paid sufficient to cover debt and costs up to the time of
his nrrest; and they made the

Rule absolutes ()

(@) See Tidd’s Practice, p. 231. et seq. 6th edit.

GipLey, Executor of Horranp v, Lord May 17.
PaLMERsTON.

ASSUMPSI T brought by the Plaintiff as executor of An action does

1 : not lie against
Clristopher Holland, deceased, against the Defend- public officer

ant; the first count of the declaration stated, that the by individuals
said Christopher Holland had been one of the esta~ for sums

. . . hich
blished clerks in the war office, and, before the time of ;’uguc’o}i;,,

the promise mentioned in the first count of the declar- he is authoris-

. . s B ed to pay
ation, had been permitted to retise from such office, and them, although

as such retired clerk, had been allowed, and was duly he may have »

entitled to receive from the public monies of “the received the
s . . . money appli-
united kingdom, the sum of 200/ jn each and every ..pie'to that

year, as a compensation or retired allowance for his purpose :

. . there-
services, as such clerk as aforesaid; that the De- g:i‘,l’tha:r:.r.

fendant, at the time of making such promise, was the sumpsit does

secretary at war, and, as such, was at the head of the said 7ot lie against
the secretary

war office; that the several sums of money necessary for 4 war by a

retired clerk of
e war office For his retired allowsence, dlthtuph the secrétary @€ Sar had received
the money applicable to such allowance.

T 2 the
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the payment of allowances or compensations granted as
retired allowances, to any person having held any em-
ployment in the war office, were, in every year, amongst
other sums ‘of money, placed by act of parliament, at
the disposal of the secretary at war for the time being,
to enable him to defray the charges of such compen-
sations or retired allowances; and it was his duty to
pay them over, or permit them to be received by the
persons respectively entitled to receive the same; that
the sum of 200/ (the retired allowance which Chris-
topher Holland was snnually entitled to receive,) had
been in the respective years, 1816, 1817, and 1818,
(amongst other things) duly voted and granted by act
of parliament, for the due payment of the allowance
to the said Christopher, as such retired clerk, and had
been, and was in the same years respectively placed by
act of parliament, at the disposal of the Defendant

. as the secretary at war, for and during those years

respectively ; whereupon, it became the duty of the
Defendant as such secretary at war, in each of the
said years, to have paid over, and to have suffered
the said Christopher Holland, to receive the said 2007
in each of those years. The declaration further stated,
that the sum of 600l being due and unpaid, for the
amount of the said retired allowance for the three
several years aforesaid, the Defendant, in consider-
ation thereof, undertdok and promised the said Ckris-
topher Holland in his lifetime, to pay over to him,
or to permit him to receive the said sum on request,
and then averred & breach of the promise; viz. that the
Defendant would not pay over to Christopher Holland
in his lifetime, nor to the Plaintiff as executor since his
death, neither would he suffer the said Christopher
Holland in his lifetime, nor the Plaintiff, as executor
since his death, to receive the said sum, but that the
same was still wholly unpaid. There were counts in_

the
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the declaration for money had and rveceived to the use  1822.
of the testator, and on an account stated. The Defend- m
ant pleaded the general issue, and upon the trial of the o
cause before Dallas C. J., at the sittings fbr Middlesex _ Lord
. . PALMERSTON.
after Hilary term, 1820, a verdict was found for the
Plaintiff with 350/ 10s. damages, subject to the opinion
“of the Court on the following case.

Christopher Holland, the ,testator, who had been
for many years one of the established clerks in the
war office, on the Yth March, 1815, obtained leave
to retire from his situation, and, upon the recom-
mendation of the secretary at war, and by the authority
of the lords commissioners of his majesty’s treasury, was
placed upon the list of retired established clerks of the
war office, with an allowance of 200/ a year, com-
mencing from the 8d of the snme month of Marck in-
clusive, the allowance being granted to him with the
due observance of the statute 50 G. 3. ¢. 117, Holland
continued upon such list of retired established clerks from
the said 3d of March, until the 25th of August, 1818,
when be died, having first made his will, and thereof ap-
pointed the Plaintiff, his executor, who, after his death,
duly proved the will. The Defendant, during the whole
of thesaid period, and at the time of the commencement
of this action, was his majesty’s secretary at war. The
mode in which the compensations or retired allowances
granted to the retired clerks, are provided for, is
as follows: estimates are drawn up every year, en-
titled ¢ Estimates of army services,” containing separate
estimates of all the allowances, cempensations and
emoluments in the nature of* any superannuation or
retired allowances, to any persons in respect of their
having held any public offices or employments of a civil
nature, and prepared agreeably to the act 50 G.3.
¢, 117. The estimates are laid before the Commons

T3 . House
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1822, Hause of Parliament, and, after having been veted by
m pacliament, the payment of the sevoral sums so voted,
. are provided for by an act of parliament passed for that
Eod  purpose.  Ohe of the heads of such estimates so laid
PALMBERSTON. . .
before, and veted by parliament during the several years
of 1815, 1816, 1817 and 1818, was entitled as follows:
viz. “ Great Britain, for an allowance to the secretary’
at war, to cnable him tp defray the.charge of com-
pensations or retired allowances to the following persons
formerly employed in his office;” one of the items con-
tained under that head is entitled as follows:  Te
one retired established clerk, 200.,” and the person to
whom that description applied, was the said Christopher
Holland. In this mannen, the sum of 200}, had been
regularly included in the sum voted in each of the said
years, and the appropriation thereof provided for by an
act of parliament, as the compensation or retired allow-
ance of one retired established clerk, during each of
those years respectively. The mode in whieh the
money sa voted, is placed at the disposal of the secrer
tary at war, is as follows. The entire amount of the
cstimates of army services for the current year is, in the
fivst instance, imprested from the exchequer into the
hands of the paymaster-general: there is a warrant
issued by the lords of the treasury to the paymaster-
general, in the following form ; that is to say, ¢ By his
Royal Highness, the Prince Regent of the united king-
dom of Great Britain and Ireland. G. P. R., Whereas
the parliament of the united kingdom of Great Britain
apd Ireland hath made provision for various services
copnected ‘with the expenditure of his mujesty’s land
forces for the year 18 , our will and pleasure there-
fore ig, that the accompanying establishments of the
said services do accordingly commence amd take place
from the 25th day of December 18 , and continue in
: ; : force
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force until the 24th day of December 18 , both deys 1828,
inelusive, and that the amount of each of the said esta« \"""""‘
blishments be issued and applied by the paymaster ®
general of his majesty’s forces, at such périods, and in Lord
such proportions, as shall from time to time be directed PALsexneron;
by bis majesty’s secrctary at war, or in case of his
‘majesty’s forces serving abroad, by the. officer com-
manding such forces, or by ope of the comptrollers of
army accounts, in pursuance of the regulations in this
behalf established by us his majesty’s high treasurer, or
the commissioners of his majesty’s treasury for the time
being, or by any act of the legislature; but that no new
charge be added thereto, nor any greater sum be issued
on account of the said establishments than is herein
authorised in each particolar case, without being first
communicated to us his majesty’s high treasurer, or the
commissioners of his majesty’s tressury for the time.”
(The warrant here enumerated the various sums suthe-
rised to be paid, including an item for the superan-
nuation and retired allowances, and also various de-
ductions not affecting the present case:) * and for so
doing, this shall be as well to the paymaster-general of
the land forces, as to the commissiomers for auditing
public accounts, the commissary-general of musters, and
all other persons whom it doth or may concern, a sufficient
warrant, authority and direction. Given at our court
at Carlton house, this day of  * 18 in the
year of his majesty’s reign. By command of his Royal
Highness the Prince Regent, in the name and on the
behalf of his majesty.”

Signed by three of the Lords of the t,reamry

This warrant is under the royal sxgunmanudp and
countersigned by the lords of the treasury. The secre-
tary at war grants, from time to time, warrants upon the
paymaster-general for the payment of the sums placed

T4 by
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by act of parliament at his disposal, which warrants
from the secretary at war, are in the following form : viz.
% Allowances, compensations and emoluments, in the
nature of suferannuation or retired allowances, &c. to
persons belonging to the several public departments in
Great Britain. 'Warrant. N. No. To the Right
Honourable the Paymaster~General of his Majesty’s””
land forces for the time bging. You are hereby autho-
rised and directed, out of such monies as are in, or shall
come to your hands applicable to army services, to issue
to Robert Lukin, Esq. or his assign, the sum of A
being towards defraying the retired allowances of persons
formerly employed in the corresponding department of
the war office, for the quarter ending on the 24th

the same to be issued without deduction,
and without other accompt than such as is liable to be
rendered under the authority and direction of the
secretary at war, .
Signed Palmerston.
Given at the war office this day of 18 7

“ Received the = day of 18  of the
Right Honourable the Paymaster-General, the above
sum.

° Signed Robert Lukin.”

The paymaster-gerferal, after the receipt of thesc
warrants, draws upon the bank of England for the
amount, and such amount is thereupon, by the said Mr.
Lukin, fivst clerk to the secretary at war, paid into the
bank of Messrs., Biddulpk and Cor, the bankers of
Mr. Lukin, and is entered by them in account with
the first clerk of the war office: the money, when so
paid, is at the discretion of the secretary at war, no
minute of the treasury being necessary to take it out.
The said first clerk acts as his cashier in the distribution

Tof



v aHE THirp YEar or GEO. IV,

of it, and the first clerk or his deputy, signs cheques on
Messvs. Biddulpk and Coz, for the quarterly payments
of the said compensations and retired allowances in
favour of the several parties entitled to thtm, according
to the aforesaid estimates, or as he may be directed by
the secretary at war. In this manner, the entire sums
" voted for the war department, for the years 1815, 1816,
1817 and 1818, have been recgived by the said Mr. Lukin,
and by him placed in the hands of Messrs. Biddulph
and Coz upon the account, and for the purposes before
mentioned, and the sums retained out of the allowance
to Mr. Holland, upon the settlement of the said ac-
counts have been since paid by the said first clerk, to the
account of the paymaster-general at the bank of England.
The allowance of 200l per annum was regularly paid
to Holland, or to his order, from the 3d Marck 1815,
to the 24th March 1816, previously to which time,
Holland became embarrassed in his circumstances, and
in consequence of certain pecuniary transactions of
Holland, the defendant directed that 50/ a year only of
the retired allowance should be paid to him from the
25th March 1816, and that the remainder should accrue
as a fund for liquidating the claims of certain half-pay
officers, widows and persons on the compassionate list,
for whom Holland had acted as agent. Holland renion-
strated against this suspension of the retired allowance,
and requested the Defendant to allow it to be paid
to him, and a correspondence took place upon the
subject, which was terminated by a letter from the
Defendant to Holland, dated on thé 3d February 1817,
in which the Defendant stated, ¢ that it was quite
impossible for him to authorize any issue to Holland,
on account of his retired allowance.” A commission
of bankruptcy was issued against Holland, in April,
1816, under which he was duly declared a bank-
rupt, and obtained his certificate under the same, in
the
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the month of July in the same year. At the time of
the death of Holland, the sum which was retained out
of his allowance for the purpase of liquidating the afore-
said claims, after deducting therefrom all the payments
which had been made to him or to his order, amounted
to 3504 10s., for the recovery of which sum the action
was brought.

The question for the ppinion of the Court was,
whether the Plaintiff;, as executor of Holland, was
entitled to recover the said sum. If the Court should
be of that opinion, the verdict was to be entered for the
Plaintiff for that amount; if not, a verdict was te be
entered for the Defendant, with liberty for either party
to turn the case into a special verdiet if the Court should
so think right.

The case was argued in Hilary term last.

Taddy Serjt., for the Plaintifi The questions are
two; lat, whether the Plaintiff’s testator bad a vested in-
terest in the sum in dispute; 2d, whether, supposing
he had such an interest, this action lies against the De-
fendant.

In the estimates, Hollard, although net named, is de-
scribed as certainly as if he had been named. ¢ To one
retired established clerk, 20074 ;” and the case finds that
this applies to Holland. The acts of parliament follow the
sawme description ; theréfore, upen the face of the act (a)
of pgrliament, and of the estimates, there was this sum
applicable to the particular individual. 'When the esti-
mates ave prepared; a demand is made by the secretary
at war, of certain sums for certain purposes; the par-
liament having sanctioned this demand the sums become
vested in the individuals to whom they are voted, and if
80, the Defendans had no right to stop this allowaace.

(a) 58G. 3. c. 101, .
Secondly;



¥ % Tump Yean or GEO. 1Y.

Secondly, this action may be maintained against the
Defendant; the money has been appropriated by parlia-
ment, and has been drawn for by the Defendant, under
the terms in which it was appropriated ; éhas been paid
te him for a specific purpose, and he is a mere trustee
helding a given sum of money for a given individual;
so that this Plaintiff has the same right as against
any other individual, who may hold money for him.
But it will be said, that she Defendant is secretary at
war, and as such officer, no action can be maintained
against him. The ground, however, upon which it is
cantended that public officers are not liable to aetions
at the suit of private individuals, is of modern intro-
duetion, and this case does not full within that priaciple.
In Lane v. Cotton (a) Lord Holt thought such an action
maintainable, though the other three Judges differed.
In Whitfield v. Lord Le Despencer (h), the Court held,
that an action did not lie against the postmaster-general
for the acts of-the inferior officer; but, even there,
Lord Mansficld held, that the postmaster-general would
be liable for any act of his own. The present, however,
is not the case of an act doene by an inferior officer, it is
the act of the secretary at war himself, and not an act
done in the general duty of his department, or connected
with the administration of army affairs, .

Faughan Serjt., for the Defentlant. The money sought
to be recovered in this action did not constitute a yested
interest, but the secretary at war, as a public officer, had
a ¥ight to control the payment ofit. It would be-of
alarming consequence if this action should be deemcd
maintainable, for every man described in the act, even
the private soldiers of the local militia, might them sue

(a) 1 Ld. R.646. (4) Cowp. 754.
the
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the secretary at war; such actions have always been
discountenanced, on the ground of public policy. Mac-
beath v. Haldimand. (a) The fallacy of the Plaintiff’s
argument con#ists in his considering the grant as
a grant to the individual ; but it is not a grant to the
individual but to the crown. The terms of the vote of
the Commons are, It is the opinion of this committee
that a sum not exceeding , . be granted to his
majesty for defraying, &c.” The sum is afterwards taken,
it is true, with reference to persons who are supposed to
be those who will be entitled to it; but it is only a mode
of enabling his majesty to pay these allowances so long
as he thinks fit. If the person described in the act has
acquired a legal vested interest in the sum, should he
die o day after the beginning of the year, his executors
would be entitled to the whole 200.; but the party
here is dependent on the bounty of the crown, and his
remedy is Dby petition to the crown or to parliament.
The case expressly finds that the money is at the di-
rection of the secretary at war.

Tuaddy, in reply. This is the case of an individual, to
whom a grant is made of a given sum: where there is a
general grant, such as the grants for postage, stationery,
&c., ¢he case is different, and no action can be main-
tained. 1If persons mentioned by name in these acts
must petition the crown fbr redress of grievances, and the
officer through whom they were to be paid should not be
responsible, the alarm would be much more extensive, and
the evil much greater-than that occasioned to the officer
by his own responsibility. If the party should die before
the expiration of the year, as there would then be no
claimant, the grant would be at ah end. But it never
can be contended, that a secretury at war is to have the

(a) 1 T.R 172,
discretion
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discretion of withholding pensions from those persons
who are actually named in the act of parliament.

Datras C. J., after stating the substafice of the case,
now gave judgment as follows: On these facts the ques~
tion arises, whether, upon all or any of the counts in
the declaration, the present action can be maintained :
and we think that it cannet be maintained. It is not
pretended that the Defendant is to be charged in respect
of any express undertaking or agreement between him
and the testator, or in respect of any other character
than his public and official character of secretary at
war.

It is in that character, and in that only, that his duty
is alleged to arise; being, therefore, a duty as between
him and the crown only, and not resulting from any
relation to or employment by the Plaintiff, or under
any undertaking in any way to be personally responsible
to him. 'The money received is granted by the crown,
subject only to the disposition or control of the De-
fendant, as the agent or officer of the crown, and
responsible to the crown for the due execution of the
trust or duty so committed. There is, therefore, no
duty from which the law can imply a promise to pay to
the testator during his life, or to his executor after his
death, nor can money be said to have been had ‘and
received to the use of the tesfator, which money be-
longed to the crown, being received as the money of the
crown, and the party receiving it being responsible only
to the crown in his public character. On this view of
the case, it appears to us, ‘that this action cannot be
maintained.

Bat it must fail also on another and a wider ground.
This is an action brought against the Defendant, as pay-
master-general, for an alleged breach of an implied

undertaking, said to attach upon him in that character.
’ ' With
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With reference to this ground, it will be sufficient to
advert to a ciass of cases, too well known and established
to require to be more particularly mentioned, and which,
in substance and result, have established, that an action
will net lie against a public agent for any thing done by
him in his public character or employment, though al-
leged to be, in the particular instance, a breach of suth
employment, and constituting a particular and personal
liability; such persons, said Lord Mangfeld, in one of
the cases cited at the bar (a), are not understood person-
ally to contract; and in the same case it was observed,
by Mr. Justice Ashhurst,  In great questions of policy,
we cannot argue from the nature of private agreements.”
—— ¢ Great inconveniences would result from con-
sidering a governor or commander as personally re-
sponsible.” —— ¢ No man would accept of any office of
trust under government upon such conditions ; and, in-
deced, it has frequently been determined, that no indi-
vidual is answerable for any engagements which he
enters into on their behalf. There is no doubt but the
crown will do ample justice to the plaintiff’s demands,
if they be well founded.” Mr. Justice Buller, in the
same case, adds, * Where a man acts as agent for the
public, and treats in that capacity, there is no pretence
to 8ay that he is personally liable:” and, in a subse-
quent case (), it is held, that a servant of the crown,
contracting on the part ‘of governmenpt, is not personally
answerable. I am awarc, that these cases are not, in
their circumstances, precisely similar to the present; and,
perhaps, in respect df some of the circumstances belong-
ing to the present case, I inay personally have doubted
longer than, I am now satisfied, I ought to have done:
but in their doctrine they go to this, that, on principles

(@) Macheath v. Haldimand, (8) Unwwin v, Wolsely, s T R,
1 T.R. 173, 674.

of
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of public policy, an action will not lie against persons
acting in a public character and situation, which, from
their very nature, would expose them W an infinite
multiplicity of actions, that is, to actions 4t the instance
of any person who might suppose himself aggrieved :
and though it is to be presumed that actions improperly
brought would fail, and it may be said that actions
properly brought should sucgeed ; yet, the very liability
to an unlimited multiplicity of suits, would, in all pro-
bability, prevent any proper or prudent person from
accepting a public situation at the hazard of such peril
to himself,

It is scarcely necessary to add, even to guard against
any possible misconception, that the noble Lord who
is the Defendant on this record appears, in point of fact,
to bave acted upon the parest motives of public and
private justice to all parties concerned.

Upon the grounds which I have stated we .are of
opinion, that this action cannot be maintained, and that
the judgment, therefore, must be for the Defendant.

Judgment for the Defendant accordingly.
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May 17. ' KiINE v. BEAUMONT.

The copy of ACTION by the indorsee of a bill of exchange
;':t::‘g'i';;g against the indorser. At the trial, before Dallas
notice of the C. J., London sittings after iast term, the Plaintiff
dishonour of 2 offored to prove the notice of dishonor of the bill,
bill, is admis- . . . .
sible inevi-  (Which notice had been given in a letter,) by a copy of
dence, without the letter, taken at the time it was written; but did
oo e P not prove any notice to the Defendant to produce
ginal letter.  that letter.
It was objected, that a copy of the letter ought not
to be allowed in evidence, till it was proved that the
Defendant had received notice to produce the original
letter. A verdict was found for the Plaintiff, with
leave. for the Defendant to move to set it aside and
enter a nonsuit, if this objection should be thought well

founded.

Bosanguet Serjt., on a former day, obtained a rule
nisi accordingly, relying principally on Skaw v. Mark-
ham (a), and Langdon v. Hulls (b); and citing Grove v.™
Ware (c), to shew, that Lord Ellenlorough’s later opi-
nion coincided with that expressed by himself and Lord
Kenyon in the former cases.

Lens Serjt., who, on a subsequent day, shewed cause
against the motior, argued that, whatever might have
been the rule formerly, the notice of the dishonor of
a bill, was, as to evidence, now placed on the same
footing as notices to quit, &c. For this he cited Ackland
V. Pearce (d), and Roberts v. Bradshaw (), in which cases

(a) Peake, N. P. C. 165. (d) 2 Camp. 6o1.
(&) 5 Bsp. 156. (¢) 1 Starkie, N.P,C. 28~
(c) 2 Starkie, N, P.C. 174,

Lord
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Lord Elienborough seemed to have changed his former
opinions on the subject. [Park J. Roberts v. Bradshaw
was not merely a nisi prius decision. There was subse-
quently an application for a new trial, which the Court
refused. Burrough J. There was also a motion for a new
trial in Ackland v. Pearce, but without success.] Lens
further urged, that the objections made to the admis-
sibility of the copy in this+case would apply equally
against the practice in cases of notice to quit and notices
of actions against magistrates; and further, that, in
all cases of notice, copies made at the time were a
species of duplicate original, which had always becn
held admissible. Jory v. Orchard (a), Anderson v.
May. (D) -

Bosanguet, in support of his rule. Neither a notice
to quit nor a notice of action to a magistrate can be
proved by a copy, where no notice has been given to
produce the original notice, except in cases where the
notice served was onc of two duplicate originals, drawn
out and signed at the same time and by the same hand.
This was the ground of the decisions in Jory v. Or-
chard. Anderson v. May, Gotliehb v. Danvers(c), Suriees
v. Hubbard (d), Philipson v. Chase (¢) ; and forms the
distinction to which the decisions by Lord Ellenborough
seem always to have reference. In Surtees v. Hubbard he
refers to the case ofa notice to quit, and of such notices
duplicate originals are usually made; but no case has
decided that a copy of a notice to quit, where duplicate
originals have not been drawn out, can be given in evi-
dence, without proving notice to produce the notice
served.  Ackland v. Pearce and Roberts v. Bradshaw
have not gone further than the preceding cases. In
Ackland v. Pearce it does not appear that the notice

(2) 2 B. & P. 39. (d) 4 Esp. 203
+ (8) 2 B.&S P.237. () 2 Campb, 110
(c) 1 Esp.ass.
Vou. III. U served
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served was not one of two duplicate originals, nor that the
secondary cvidence, which Le Blanc J. said might be ad-
mitted, was not the other; but as the analogy of a notice
to quit was rderred to, it may be presumed the notice in
yuestion was onc of two duplicates. In Roberts v. Brad-
shaw the clerk received from his master two papers ex-
actly alike, which the clerk compared with each other,
and produced one of them, purporting to be notice of
dishonour of the bill then in question ; and the language
of Lord Ellenborough, taken with refcrence to that fact,
consists with his former epinion. The copy produced
in the present case is not a duplicate original drawn
out or signed by the same hand, but a mere copy, and
it would be contrary to all principle to admit it, with-
out first calling for the original.

Darras C.J. It appeared to me at the trial, that
the objection there taken, and now supported, was well
founded. So I thbought originally ; so Lord Lilen-
borough thought at onc time; so Lord Kenyon thought.
But, at the suggestion of couusel, and on a reference
made to some of the later cases, a verdict was taken for
the Plaintiff; and I saved the point for the opinion of
this Court. T

In the case of Loberts v. Bradshaw, Lord Ellenborough
expressly says, that a letter acquainting a party with the
dishonour of a bill, is ir. the nature of a notice, and that
it is unnccessary to prove notice to produce such a letter.
I own I do not see any great inconvenience which can
arise, in practice, from giving notice to produce such a
letter; but still the question comes to this, whether, in
substance and reason, the law is not by the late deter-
minations settled, that where a copy of a letter, contain-
ing notice of dishonour of a bill of exchange is tendered
in evidence, such copy is admissible, without proving a
notice to the party in whose possession the letter itself
may be, to produce it. :

Iam
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I am not now going to enter into nice distinctions
between a copy and a duplicate original; though I
cannot see any great difference between a duplicate
original and a copy made at the time; bul, feeling the
necessity that there should be an uniformity in the
practice of the courts, we will enquire what the practice
of the Court of King’s Bench is on like occasions.

On this ground only we delay giving our judgment.

Parx J. In a suit against the acceptor of a bill, I
do not see any inconvenience which can arise from ad-
mitting in evidence, the copy of the letter containing the
notice of dishonour, without proof of netice to produce
the original.

Burrouven J. I can see no substantial distinction be-
tween a duplicate original and a copy made at the time,

RicHARrDsoN J. At present, 1 own I do not see any
sound distinction between a duplicate original and a
copy authenticated on oath.

Adjornatur.

And now,

Dacras C. J. said, In this case we see no reason
to change thc opinion we in part expressed when the
question was last before the Court; but, as a matter of
general practice, we wished to collect the opinion of
other Judges, and the result is, that the copy of an
original letter, giving notice of the dishonour of a bill,
is admissible, without notice’ to produce the original
letter, and, consequently, that, in this case, the verdict
must stand, and the rule to enter a nonsuit be .

Discharged. (a)

(a) See Phillipps’s Evidence, vol.i. 448, sth edit.
U2
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1822.
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May 17 « Lopes v. DE TAsTET.
In an action 1 , . the
on the case "[ HIS was an action on the case, brought against

against an the Defendant for misfeasance, in his capacity of an

agent f"ft;‘“i“ agent. In addition to the counts containing the state-
asance € N . .
deda,.aﬁ:m, in ment of this misfeasance, there were two counts in trover,

addition to the with allegations of special damage. At the trial, before

counts on the 7y 17, ¢ C. J., London sittings after Trinity term, 1819,
misfeasance, °

contained the Plaintiff attempted to substantiate, but failed alto-

two counts in - gether on the counts for the misfeasance, and in the
trover, with

an allegation  Proof of the alleged special damage, but obtained a

of special da- verdict on the barc count in trover.

?ﬁ?:{;ﬁ?;:}ﬁd The prothonotary, in taxing costs, allowed, among

in substantiat- other items, sixteen guineas for the loss of time of sixteen
ing the counts hyrokers, who attended as witnesses, but, acting on the

for misfeas- .. R K
ance, or the  principle laid down in Penson v. Lee (a) (that where a

allegations of party declares in several counts, and recovers enly on a

:ﬁ:;:l g:; re. Part of his declaration, he shall be allowed costs only for

covered on the the part on which he recovers) he confined the costs to

:’rao“f °°“I'_‘1t l'(;‘ the part of the count in trover on which the Plaintiff’ had
VEr: € . .

that he was  Tecovered, refusing to allow them on the counts for mis-

entitled only  feasance, the allegations of special damage, or for any

to the costs of o0 1ses occasioned in the endeavour to substantiate
and occasioned €*P substanti:

by that count, thosc counts or allegations, A sum of 5001, charged for
S;‘:’::‘L:f the e of the witnesses on the count in trover, he refused
.mage-allega- to sllow, because it had not been actually paid to the

tion; but that witness; and also the sum of 396/. 16s. charged by the

he was entitled . . . . .
to a ::m l:ﬂ;i Plaintiff for the postage of foreign letters, sixteen guineas

for the postage of which sum were sworn to have been paid for the post-
of foreign let- oo , i 1
ters, sworn to %8¢ of foreign letters solely applicable to this cause.
‘be solely ap-
plicable to the cause.

No costs are allowed for the loss of a broker’s time.

No costs are allowed for a witness who has not been paid before the claim is
made.

(a) 2 B. & P.330.
Both
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Both parties obtained rules nis: for the prothonotary
to review his taxation. The Plaintiff, on the ground,
among other objections, that the allowance ought to
kave been made on the whole declaratfon, when it
appeared that the whole was, bond fide, framed with a
view to trial, and witnesses attended in support of every
part; that, at all events, costs ought to have been allowed
for the expenses incurred in support of the allegation
of special damage; that therule in Penson v. Lee, which
applied to different counts, had never been extended to
different parts of the same count; that before a party
paid a witness 500L, he was entitled to know what the
prothonotary would allow ; and that the sum paid for
postage of the foreign letters applicable to the cause
ought to have been allowed.

One of the Defendant’s objections, was, to the allow-
ance for the time of the brokers who attended as wit-
nesses, it being contended that such an allowance could
only be made to medical men or solicitors, Severn v.
Olive (@), Willis v. Peckham (b), Moor v. Adam. (c)

Cur. adv. vit.

And now the Court confirmed the rule in Penson v.
"“Lee, and the prothonotary’s taxation, as to the refusal
to allow costs on any part of the proccedings but the
bare count in trover, and the evidence thereon, and as
to the refusal to allow for the avitness who had not
been paid. But they disallowed the sum taxed for the
loss of time of the brokers, deciding that no allowance
ought to be made for their loss of time; and, without
laying down any general rule, dlirccted that, in this case,
the sum sworn to have been paid for the postage of foreign
letters solely applicable to the cause, should be allowed.

Lens and Hullock Serjts. for the Plaintiff; Vaughan
and Bosanquet Serjts. for the Defendant.

(a) Ante, iiie 72, (B) Antesi. 5350 (¢) 5 M.ES S. 156,
U3
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PADFIELD ». BRINE.

JPADFIELD had recovered heavy damages in an
action against Brine. Brine had recovered da-
mages against Hippisley,» and the sheriff had in his
hands the sum of 533% 8s. 5d., being the proceeds ob-
tained by the sheriff under the act of fier facias, issued
out of this court in the cause of Brine v. Hippisley.
A feri jfacias having then been delivered to the
sheriff in the cause of Padficld v. Brine,

Lens Serjt., on a former day, obtained a rule to shew
cause why the sheriff should not be ordered to retain in
his hands the sum above mentioned for the usc of the
Plaintiff, Padfeld ; and he cited Armistead v. Philpot. (a)

Pell Serjt., in shewing cause, said, that Fieldhouse v.
Croft (b), and Knight v. Criddle (c), were direct authori-
ties against such an qpplication, and no answer being
given to this, the rule was discharged, but without
costs.

Rule discharged.

(@) Doug. 231. (£) 4 Easty 5100 (¢c) 9 East, 48.
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Cuamrion and Another w. PERRY.

A CTION on a bill of exchange, and for goods sold

and delivered. At the trial before Dallas C. J.,
it appeared that the Defendqnt, who had bought goods
of the Plaintiff, when called on for payment, gave the
Plaintiffs’ agent a bill of exchange, drawn and accepted
by two other persons, but not due, for an amount greater
thanthe price of the goods; and that the agent, thereupon,
gave the Defendant in moncy, the difference between
the amount of the bill and the price of the goods: the
Defendant indorsed the bill in blank.

The Plaintiff afterwards, and before the bill became
due, transmitted it with several others in a letter which
never reached its destination, and the bills were seen no
morc; whereupon, as soon as the time had elapsed, by
which the bill in question would have become due, the
Plaintiff brought this action. It did not appear that
any enquiry had been made for the bill, or that there
had been any advertisement of the loss. The jury
found a verdict for the Defendant.

Vaughan Serjt., on a former day obtained a rule nisi
for a new trial, or to enter a verdict for the Plaintiff,
which he moved for, on the ground that the bill had
not been received absolutely in payment and discharge
of the Plaintiff’ demand, but only.conditionally, pro-
vided the amount of it should«actually come to hand.

Pell Serjt. now shewed cause.  As to the count for
goods sold, the Defendant, it must be presumed, gave
value for this bill, the Plaintifl, therelore, who has put
it out of the Defendant’s power to recover that value
’ U4 again,
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again, shall not make him pay twice for the same goods.
As to the count on the bill, the Plaintiff cannot recover
unless he produces the bill, or proves that it has been
lost; this was always the law with respect to actions
against acceptors, and in Powell v. Roach (a), there is
the same decision with respect to indorsers. No evi-
dence was given in the present case of the absolute loss
or destruction of the bill, and for aught that appeared
at the trial the Plaintiff might be sued to morrow by a
holder who had given value, and so, if cast in this action,
pay for the same instrument three times.

Vaughan, in support of his rule, urg‘ed, that proof of
the non-arrival of the bill within a reasonable time was
sufficient proof of the loss of it, and he referred to Long
v. Bailie. (0)

The Court seemed to think that there was mno
sufficient proof of the loss of the bill; but that, at all
events, the Plaintiff having taken a bill, by losing
which, he had deprived the Defendant of all means of
recovering over, he should not turn round and sue the
Defendant for goods which had already cost him their
full value. They referred in the course of the argument
to Davis v. Dodd (c), Dangerfield v. Wilby (d), and Ez’
parte Greenway (e), and observed that in Long v. Bmlte
the bill was specially indorsed.

. Rule discharged. (/")
(a) 6 Esp. 76. (/) See 2 Campb. 211. et seq.
(&) 2 Campb. 214. 2. Mayor v.Jobnson, 3 Campb. 324.
(¢) 4 Taunt. 602. Poole v. Smith, Holt, N. P.C.
(d) 4 Esp. 159, 144. Mossop v. Eadon, 36 Ves.
(¢) 6 Pes. jun. 811. Jun. 430, See also Williamson

v, Clements, ¥ Taunt. 523,
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IN THE EXCHEQUER CHAMBER.

CrEMENT v. Lewrs, Gent. (in Error).

EWIS sued Clement in the King’s Bench, for a libel

in The Observer newspaper, headed ¢ Shameful
Conduct of an Attorney.” Pleas, first, General issue,
and issue thereon; and then eight special pleas, justify-
ing on the ground, that the alleged libel contained a
faithful and true account of the several proceedings
therein stated, had in the Insolvent Debtors’ Court,
and issue on those pleas. The jury, at the trial, found
a verdict for the Plaintiff on the first issue, and on the
last as far as related to the second and sixth pleas, with-
out assessing damages; and for the Defendant on the
last issue as far as it related to the third, fourth, fifth,
seventh, and eighth pleas. The Court of King’s Bench,
on a motion to enter up judgment for the Plaintiff, non
‘obstante veredicto, decided that the pleas were ill, because
the words at the head of the libel formed no part of,the
proceedings in the Insolvent Debtors’ Court, — gave
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comprehended in the last of two issues, a.nd for the Plaintiff on the reidue of those pleas,
and on the first issue without assessmg damages; and the Plaintiff having, pursuant to’
the decision of the Court of K. B., entered up as to the pleas found for the Defendant,
judgment non obstante weredicto, with an award of a writ of inquiry, and final
judgment for the damages found by the inquisition, &c. : a court of error reversed
the judgment of the Court of K. B.y as to the award of the writ of inquiry, and the
final judgment thereon — remitted the record to the Court of K. B. — and directed
that court to award a wenire de novo to try the first issue and the Jast, as far as
related to the pleas on which the finding was for the Plaintiff; holding, that the
verdict found for the Plaintiff on the first issue, and on the last, (as far as
regarded the pleas on which the finding was for the Plaintiff;) was void, because no
damages had been assessed.

judgment
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judgment for the Plaintiif(a), — awarded a writ of en-
quiry to assess the damages, and judgment was thereon
entered up for 500/, damages and 40s. costs, (the sum
assessed), and 656 for costs of encrease.

The Defendant brought a writ of crror in Cam.
Scacch., and assigned for errors, that judgment was
entercd up non obstante veredicto ; and common crror.

Joinder in error. .

Platt, for the Plaintiff in error, contended, that the
heading of the libel imputed no misconduct beyond
that which was developed in the ensuing statement;
and that the finding of the jury had in effect thrown the
heading out of the account. . -

But on this point the Court affirmed the judgment of
the Court below.

Platt then objected that the verdict was void, because
the jury had not assessed damages on the issues found
for the Plaintiff, that the Court below ought therefore
to have awarded a wenire de novo instead of a writ of
inquiry, the rule being, that when the court ez officio
ought to inquire of any thing upon which no attaint ~
liess there the omission may be supplied by a writ of
inquiry; but in all cases, when any point is omitted
whereof attaint lies, it shall not be supplied by a writ of
inqujry of damages, but by a venire dc novo ; that attaint
would have lain against the original jury in the present
case, of the benefit of which the Defendant would be
deprived if he were concluded by the finding of an
inquisition on which no attaint lies; he cited Comyns’
Dig. tit. Damages, E, Cheyney’s case, 3d Resolution (b),

(a) Sce 3 B. & A. 702, et seq. (4) 10 Rep. 119, a.

Heydon's
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Heydon’s case (a), Eichorn v. Ln "maitre (b), and Kirk v.
Nowill, (¢)

Marryatt, for the Defendant in error, I4 may be true,
that where the first jury omits something which it ought
to have found, the Court cannot ex gfficio pscertain by a
writ of inquiry what has been omitted. In all the eascs
cited, the verdict having passed for the Plaintiff, the
Jury omitted something which they might and aught to
have found ; but neither those cases, nor the principle
just laid down, are applicable ta the present case, where
the verdict having passed for the Defendant on an issue
going to the whole declaration, the jury had no power
to find damages for the Plaintiff; and thervefore, have
omitted nothing.

[Per Curiam, they may find for a Defendant on
special pleas, and damages for the Plaintifi’ under the
general issuc. Sayre v. Earl of Roclhford (d), Kirk v.
Nowill and this is not unusual.]

Them, the reason for not awarding a writ of inquiry,
namely, that the Defendant may thereby be deprived
of his attaint, can scarcely be urged with eflect at this
day, when the writ of attaint has been obsolete for nearly
‘two centuries. However, if it were otherwise, a writ
of attaint would not have lain in this case, for the jury
could only have erred in the amount of the danages,
and for cxcess or insufficiencys of damages, a writ of
attaint does not lie. Barker v. Sir Wolston Dixie. (e)
Where there is a verdict on an immaterial issue, or on
an issue ill joined after a justificetion, the Court will
award a new writ to inquire of damages, Lacy v. fey-
nolds ( f), 2 Roll. Abr.99. D.

() 11 Rep. 6. a (d) 2 W. Bl 1163,
(&) 2 Wils, 367. (¢} 2 Str. 1051.
(c) = T\ R. 118. 25%6. (/) Cro. Bl 214.

Jones
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Jones v. Bodinkam (a), \Staple v. Haydon (b), Broome
v. Rice (c), Broadbent v. Wilks (d), Darrose v. New-
bott (), Knight v. Lillo(f), Craven v. Hanley(g), Lu-
cera v. Craufid (k), 2 Roll. Abr. '722., were also referred
to for the purpose of shewing that the Court had been
in the habit of awarding writs of inquiry in cases similar
to the present; but they were distinguished by the
Court, or shewn not to apply.

The following judgment was entered up by order of
the Court.

It appears, that notwithstanding the verdict found for
the Defendant, still the Plaintiff ought to recover da-
mages.

But it farther appears to the Court, that the jury by
whom the issues were tried, ought to have assessed the
Plaintiff’s damages, by reason of the grievances con-
tained in the declaration; and by reason of their not
having assessed such damages, the verdict for the Plain-
tiff on the first and last issues, so far as relates to the
second and sixth pleas, is void in law,

It further appears, that in the record and proceedihgs,
&c., there is error, in this, that the Court of King’s
Bench have awarded a writ of inquiry, and proceeded
to final judgment thereupon; therefore it is considered
that'the verdict and the inquisition of damages be an-
nulled and vacated, and the final judgment in the
King’s Bench be reverséd, — that the record be remitted
to the Court of King’s Bench, — and that the same Court
do ancw command the sheriff to cause a jury to come,
&c., to try the first issue and the said other issue, so far
as relates to the second and sixth pleas.

(a) 1 Salk.173. Cartheav, e) Cro. Car. 143.
3j0. 8. C. f) 2 Wils. 81.

(&) Ibid. (g) 2 Com. Rep. 548.

(c) 2 Str.873. (#) 2 N.R. 329,

(d) Willes, 364+
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IN this case judgment was signed in Easter term, Plaintiff hav-
1821. On the 3d of July following, the Defendant :'}'fe :’:’;:::g
surrendered in discharge of, his bail, when no further after judg-
proceedings were had in the cause till Hilary term, ment ‘°;h”8e
. ; n cust
l?22; the Plaintiff then (the Defendant having pre- l]):;‘endzn}:’
viously removed himself by Aabeas corpus in another who, after

cause, into the prison of the King’s Bench) issued a -Li‘:it;::;;‘ a‘i
habeas corpus, and on the 12th of February charged the discharge of

Defendant in execution. his bail :
Held, that
Defendant
Lawes Serjt. obtained a rule nisi for a writ of super- W?S supersed-
X . _ . able, although,
sedeas to discharge the Defendant out of custody, on the 3 "3 " -
ground that he ought to have been charged before the time, he had
end of Michaclmas term. Heaton v. Wittaker (a), Line Temoved him-

s self into ano-
v. Lowe. (b) ther custody

by babeas cor-
pus in another

Vaughan Serjt., who shewed cause against the rule, action.

contended, that the Defendant ought to have applied
sooncr, and that the rule that a party who was once su-
persedable was always supersedable, was confined to cases
where the party remained in the same custody and under
the same process, Rosc v. Chrisifild (¢) ; here he had
removed himself by %abeas corpus in another actions
Lawes, in support of his rule, argued, that the De-
fendant having surrendered ‘in discharge of his bail,
after judgment, must be deemed to be still in custody

(@) 4 Easty 349. () 7 Easty 330. () 1 T.R. 591,

under
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1822. ' under the same process, although he was also in cus-

o,

Monmis  tody under another action; and

Ve
MAGRATIL e Court being of this opinion, the rule was made
Absolute.
e s e e
May 0. Carpir v. Ruraerrorp and Others.

In an action ACTION against the execators of James Stuart, the

on an agree- .
ment to pay survivor of two partners, on the breach of an

100l if Plain- agrcement, signed by Geabriel, for the house of James

:g;ﬁ:ﬁnng? and Gabriel Stuart, to pay 100 if the Plaintiff would

for one twelve- nOt consign, for onc year, directly or indirectly, any
month to the ¢ yantity of repacked herrings to the London market,

London mar- . . .
ket, and, in  Made up for the IVest India market; and, in particular,

particular, to  to the house of Messrs. J. and 4. Millar.

‘t]}feaf:suj;. OAf[‘ At the trial before Dallas C. J., London sittings after

The Phintiff Hilary term last, the Plaintift’ proved that he did not

proved he had consign, for the space of one year from the date of the

sent no her- .
rings during  agrcement, any repacked herrings to the house of J. and

the twelve- 4, Millar. For the Defendant it was objected, that the

month to the IS e
house of J. and Dlaintiff’s proof was insuflicient, and that he should

A M. : have called his clerk to shew that no herrings were con-
Held, sufficient o0 10 the London market generally.

sto entitle him . . .
to recover, no A verdict was found for the Plaintiff; with liberty for

proof being  the Defendant to move to set it aside, and enter a
given that he
had sent her-
rings within

thattimetothe 70, h4n Serjt. accordingly having obtained a rule

London mar- . R ,
ket. nisi on the above objection, and also on another, wiz.

Where 4.,
partner with B., signed an agreement on behalf of the house of A. and B.,and B. sur-

vived A.: Held, that an action on the agreement lay against the executors of the
survivor only.
that

nonsuit.
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that the action ought to have Been brought against the
exccutors of both the partners, and not singly against
the executors of the survivor,

[

Tuaddy Serjt., in opposing the rule, urged that the
Plaintiff had made out a sufficient primé facie case by
adducing some evidence that applied to the terms of the
agreement, namely, by shewjng that he had sent no
herrings to J. and A. Millar ; that, after this, he could
not proceed further in the proof of a negative, but that
the Dcfendant should, if he could, have proved the
affirmative of the issue; and that a party could only be
called on to prove a negative to its full extent where the
omission of the act required to be done, would be a
criminal neglect of duty. IWilliams v. East India Com~
pany. (@) As to the objection respecting the non-joinder
of the executor of the other party, Rickards v. Heather (b),
was an express authority to shew that the action was well
brought against the exccutors of the survivor.

Vaughan in support of his rule. The doctrine laid
down in Williams v. East India Company is not confined
to negative averments imputatory of criminal neglect of
duty ; but where there is a negative averment, the issue
shall be proved by the party who can prove it with the
least inconvenience; as the Plaintifi’ might have done
here by calling his own clerk.  °

Darras C. J. It is not necessary for us to lgy down
any rule, or draw any distinction in this case, as to ne-
gative or affirmative averments.  Generally speaking,
the rule is, that the affirmative of the issue must be
proved, and the case of Williams v. Last India Com-
pany is an exception. But here some evidence was

, () 3 East, 192 (%) 1 B. & 4. 29.
. ,./ given
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given in proof of the neéative averment, and that threw
it on the other party to go further.

Park J. * The evidence given by the Plaintiff; though
vague, was enough to throw it on the other party to go
further. On both points, 1 agree with my brother
Taddy.

The rest of the Court concurring, the rule was
Discharged.

PayNE v. BaiLey.

HIS was an action brought against the Defendant,
as surety on the joint and several bond of the
Defendant, and Richard Lough, the principal, and
John Selby, the other surety, which was dated the 27th
February, 1819, and was taken in the penal sum of
40001, for securing the paywment of the three several
acceptances of the said Rickard Lough, therein men-
tioned, being the capital sum due to the Plaintifl’ from
the said Richard Lough, on the dissolution of a co-
partnership, one of which acceptances, for the sum of
7G61. 9s. 1d., was payable two months from the date of
the said bond, and this action was brought to enforce
the payment of the said instalment, the others not
being then due.  *

The Defendant pleaded, first, the general issue; se-
condly, that the bond was obtained by fraud, covin, and
misrepresentation by the Plaintiff, and certain other
persons in collusion with the Plaintiff; and, lastly, that

time obtained a verdict :
Held, that he was entitled to the costs of both trials.

the
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the bond was obtained by )aud, covin and misrepre-
sentation; upon which several pleas issues were joined.
The cause came on for trial at Guildhall, London,
before Dallas C. J. and a special jury (gbtained at the
Defendant’s instance) on the 2d July, 1819, when, after
the Defendant’s case had been partly gone into, a
general reference to a barrister was suggested, which
was acceded to by the counsel for the Plaintiff and De-
fendant, and it was thcrcu.pun ordered by the Court,
with the consent of all parties, that a verdict should be
entered for the Plaintiff, for 4000/ dcbt, and 1s. da-
mages, subject to the award of a barrister, to whom all
matters in difference between the parties were referred,
and it was also ordered, that the costs of the suit, to
be taxed, should abide the event of the award, and that
the costs of the reference and award, and of the special
jury to be taxed, should be in the discretion of the
arbitrator.
_ The reference was proceeded in, and the Plaintiff, in
addition to the sum of 766.L 9s. 1d., for which this
action was brought, claimed- before the arbitrator the
remaining instalments on the bond, amounting togcther
to the sum of 2837., cxclusive of intercst thereon,
‘under or by virtue of the principal bond, together with
the sum of 1227 under and by virtue of another bond,
entered into by the Defendant and the said two other
persons, to indenmify the Plaintiff against sundry co-
partnership debts which were to be paid by Righard
Lough, the Plaintiff having been called upon to pay,
and having paid that sum, one moiety of which, being
614, the Plaintiff claimed from the Defendant as one of
the sureties under the bond of indemnity, in addition
to onc moiety of the principal and interest under the
principal bond before mentioned, the liability of each
surety on both the bonds being limited to one moiety of
the amount of the sums thereby respectively secured.
Vor. IIL X The
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found.  Worcestershire C\mal Company v. The Trent
Navigation Company (a), Lickbarrow v. Mason (b), Smith
v. Haile (¢), Hankey v. Smith (d), Bird v. Appleton. (¢)

[

Hullock in support of his rule. In Worcestershire
Canal Company v. The 1rent Navigation Company, both
parties were in default, because, if either had been
attentive, a proper verdict might have been procured.
Here the second proceeding was rendered necessary by
the perverseness of the Defendant.

Cur. adv. vult.

And now, The Court took the same view of the mat-
ter; and looking to the peculiar circumstances of this
case, without impeaching the rule which had been laid
down in others, or laying down any rule for the future,
intimated that the prothonotary shounld allow the costs
of the first trial.

Rule absolute,
(a) 2 Marsh. 475. (4) 3 T.R. 507.

(6) 6 T.R. 131, (¢) 1 East, 111,
() 6 T. R. 73.
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VV RIT of false judgment from the county court of ; A«’-"“”'P-:l"‘
Worcester.  The declaration stated in the first ]:;O‘:::t ;’;al-

count, that, whereas the Befendant on, &c., * at ing horses

Eckington, in the county of Worcester, and within within the

P TI . jurisdiction of
the gurisdiction of that Court, was indebted to the {,cmmty

Plaintiff in 89s. of lawful money of Great Britain, for court, and for
the.wc.)rk and labour, care and diligence of the .suid ggf:g"m?;tf:d
Plaintiff, by him before that time, and within the juris- on those occa-
diction of that Court, done, performed, and bestowed at /°% * Held,

. N . that this
the special instance and request of the said Defendant, ;mounted to

in and about the healing and curing of divers mares ;ls“ﬂ_id’-“; al-
. . i . tion that
and geldings of the said Defendant of divers diseases, t;ia}::ion:
disorders, and maladies under which they before then were adminis-
had respectively laboured and languished, and in and t€red within

. . the jurisdiction
about thc endeavouring to heal and cure divers other of the county

horses, mares, and geldings of the said Defendant, of court.

. . . 2. A mere
divers other diseases, &c. under which they had before . =0 o0
then respectively laboured and languished, and for will not aveid
divers potions, draughts, ointments, medicines, and f,i‘igﬁ,",.':““

. - 3 . t4
other necessaries used, administered, and applied on where a jury
those occasions by the said Plaingjff, at the like request assessed da-

. f and bei o indebted. he h‘magesatll.
of the said Defendant, and being so indebted, he, the g, "6 besidess
Plaintiff in consideration thereof, aftcrwards, to wit, costs, and the

) - EIETIY o .y ., costsat 12d.,
on, &c. at, &f:. and within the jurisdiction fl)/“ that Court, and judgment
took upon himself, and then and there faithfully pro- was'entered

mised, &c. to pay the same whenever, &c.” In the last ups “ that the

. . Plaintiff do
count of the declaration, acharge for potions, &c. was Lecover against

the Defendant
his damages, costs, and charges, in form aforesaid, assessed by the said jury at 1/, 8.
6d., and also 7/. gs. 10d. for his costs and charges aforesaid by the said court here
adjudged of increase to the Plaintiffy and with his assent, which said damages, in
t’fe wnole, amount to 8/. 185, 44.; and the said Defendant, in mercy, &c.,” it was
. Jeld sufficient.
X 3 laid
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laid in the same manner as'the first. The jury found a
verdict for the Plaintiff, and assessed the damages at
11. 8s. 6d. besides costs, and the costs at 12d.

The judgment was,  that the said Joseph Dunn do
recover against the said William Crump, his damages,
costs, and charges in form aforesaid assessed by the said
jury at 17, 8s. 6d., and also 7. 9s. 10d. for his costs and
charges aforesaid, by the said Court here adjudged of
increase to the said Josepk Dunn, and with his assent,
which said damages in the wholc amount to 8l 18s. 4d.,
and the said William Crump in mercy, &c.”

Assignment of false judgment in this, viz. that it is
not stated or alleged, nor does it appear in and by the
first and last counts of the said declaration, that the
potions, &c. in those counts mentioned, were used or
applied by the Plaintiff on the occasions therein men-
tioned, within the jurisdiction of the county court afore-
said; and also in this, that the consideration for the
promises, &c. in the declaration mentioned; does not
appear, nor is stated in the declaration to have arisen
or happened within the jurisdiction of the said Court,
and also, &c.

Joinder.

Lawes Serjt., for the Defendant, contended, 1st, that
the whole of the considerstion did not appear to have
arisen within the jurisdiction of the inferior court, the
declaration omitting to state that the potions had been
administered within the jurisdiction; he cited 1 Wms.
Saunders, 4. note 1. to Peacock v. Bell, and Waldock v.
Cooper. (a) )

2dly, That the judgment ought to have been for
11. 9s. 6d. (thc sum given by the jury) with costs of in-
crease, instead of 1/: 8s. 6d. 'To shew that a defendant

(a) 2 Hils. 16,
might
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might object to an erroneoud judgment, though in his
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own..favour, he cited 2 Roll. Abr. 759. tit. Error (Y) ‘e’

Becher’s case (a), Heines v. Guie (b) and Bac. Abr’
Errory K. 4. ’

And to shew that the judgment below being against
the Defendant, the Court could only reverse it, and noy
give a right judgment, as they might if the judgment
below had been against the Plaintiff, he cited Bac. Abr.
Errory M. 2., and he m'gcd,fthat if the Court took on
themselves to amend this judgment, the statutes of Jegfuils
would be rendered unnecessary.

Peake Serjt., for the Plaintiff, cited the dictum of
Buller J. in Gamon v. Jones (c), that * it is an invariable
rule, that, if a judgment be more favourable for the
Plaintiff than he is entitled to, he cannot take advantage
of it, because he is not injured by it,” He also cited
1 Roll. Abr.205. Amendment F. pl. 5. 1Salk.401. Judg-
menty 8. and Cro, Eliz. 806.(d), and Rickardson J.
referred to Showers’ Quere at the end of Anger v.
Brookhen. (e)

Lawes in reply. It does not appear in the cuse in
1 Roll. Abr. 205. that the amendment was not made by
the Court below, the propriety of which is not disputed ;
and the authority in Salk. 401. only says, the Court
of Error may amend if the record* will warrant it, which
cannot be aftirmed of the present case. .

Cur. adv. vull.

And now the judgment of the Court was delivered by

(@) 8 Rep.s8. () 8 T.R.509.
(8 10 Vin, Abr. p. 61. tit. Er- (d) Williams v. White.
rory {1 ¢.12.) pl 3. Yelv.107. () 2 Show. 89.

X 4 Darras

Durx

CRUMP.
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Dacras C.J. The fi¥st error assigned is, that the
whole of the consideration for the promises is rot al-
leged to have accrued within the jurisdiction ; but it is
alldged that the work and labour done by the Plaintiff,
in curing and endeavouring to cure the Defendant’s
horses, was done within the jurisdiction ; and it is fur-
ther alleged, that the ointments and medicines which
were used were administered and applied on those
occasions ; which we think sufficiently shews that they
must have been administered and applied there.

The second error insisted on is, that whereas the jury
have assessed the Plaintiff’s damages, besides his costs
and charges, at 17. 8s. 6d., and those costs and charges
at 12d., the Court, in giving judgment, have omitted
the costs assessed by the jury, and yet have awarded
costs of increase, there being nothing to which those
costs of increase can attach themselves, and then have
summed up together the damages and costs of increase,
still omitting the costs assessed by the jury; which, it
is contended, vitiates the whole judgment. In support
of this objection, Heines v. Guic (a) was cited, where
the jury gave 8l. damages and 2d, costs, and the judg-
ment was Idco considerat’ est quod the Plaintiff recuperet
damna sua per jurat’ preedict assessa in formd praedictd
ad 8l. necnon 20s. pro misis et custag’ de increment’ Curie ;
and adjudged error, becausc the costs given by the jury
were omitted. !

Anger v. Brookhen, as rcported in 2 Show, 56, 88., is
to the same effect, where the jury, on a writ of enquiry,
assessed damages 100/ and 6d. costs, and the judgment
was, quod pradict’ quercn$ recuperet damna sua predict’
ad cent’ libras per inquisition’ preedict’ compert’ et pro in-
crement’ ‘7l. And the Court unwillingly held this to be
error, becausc the jury had given particulars, viz. so much

(@) Yelv. 107. .
fOf f
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ar damages and so much for c)sts, and the judgment was ~ ggo,
for damages only; which they thought was not a ‘e’
mere miscalculation, but a total omission of the costs PUNY
found by the jury. It seems that, if thgy could have Cn:;m
considered it as a mere miscalculation, they would have
disregarded the objection.

And there are cases which would have warranted them
in so doing. “ In an actign upon the case upon a
promise, if judgment be given for the Plaintiff upon
demurrer, and a writ of damages awarded, and there-
upon damages taxed to 35/.; and upon this judgment is
given gquod querens recupcret damna pred ad 371. per
Juratores pred’ assessa, yet this judgment is not errone-
ous, because the judgment is perfect by the first words,
quod recuperet damna predicta, without more; and,
therefore, the summoning (z) thereof afterwards is but
surplusage; and, therefore, this being mistaken, it does
not vitiate the judgment.,” Guier v. Goter.(b) “In
an action upon the case upon a promise, and ver-
dict for the Plaintiffs (c), and damages and costs given,
and the judgment is quod querens recuperet damna sua
_..ad 6l. per juratores pracdictos in forma predicia assessa,
‘ and the damages and costs are mistaken, not amounting

to so much ; yet this is not erroneous, for this is only a

miscasting, and demna pred’ intends only those which

were assessed, and so the judgment is not for more.”

Morecock v. Hooles. (d) Here the jndgment is,  that

the said Joseph Dunn do recover against the said William

Crump his damages, costs, and charges in form afore-

said assessed by the said jury at P 8s. 6d., and also

71, 9s. 10d. for his costs and charges aforesaid, by the

said Court bere adjudged of increase to the said Joseph

Dunn, and with his assent, which said damages in the

(&) Sic in loc, cit. () Sic in loc. cit.
» (8) Vine Abr, Errory Bb. 13, (d) Vin, Abr. Error, Bb. 2l 34

whole
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whole amount to 8L 1ds. 4d.” which expressly g
judges the costs and charges, as well as the drmages
given by the jury, but miscalculates the amount. The
judgment iscomplete, for the damages, costs, and
charges assessed by the jury, without the words * at
1. 8s. 6d.,” which being a mere miscalculation and
unnecessary, may be rejected as surplusage. The ad-
ditional words, * which said damages in the whole
amount to 81, 18s. 44.” contain another miscalculation ;
but this will not vitiate the previous judgment, which
was before complete, as well for the damages, costs,
and charges assessed by the jury, as for the costs of
increase.

Judgment affirmed.

END OF EASTER TERM.
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ABANDONMENT.
See INsURANCE, 1, 2, 3.

ACCEPTANCE.
See Fokoehy, 1.

ACTION ON THE CASE.

~
Se¢ Carrier. Costs, 8. PLrAb-
iNG, 2.
ADMINISTRATOR.
See PLEADING, 1. ,
ADVOWSON.

«1do give to my son R. the per-
petual advowson of H. B.in Leiccs-
tershire, and my manor of S.; and
all my lands in Northamptonshire:"
Held, by three Judges, (Park J.
dissentientc), that this devise gave
only an estatc for life in the ad-
vowson to the son R., though he,
“at the time of making the will, was

incumbent of the livihg. Pocock
v. Bishop of Lincoln. Page 27
AFFIDAVIT.
See Jury.
AGREEMENT.

And see Evinence, 6. Sramp, 2
Where 4., partner with B., sighed
an agreement on behialf of the
housc of 4. and B., and B. sur-
vived A4.: Hcld‘, that an action on
the agreement lay against the exc-
cutors of the survivor only. Cafder
v. Rutherford. , 803

AMENDMENT.
See Pracrice, 3, 3.

ANNUITY.

1. Debt will not lic during the life of
the aunuitant, for the arrears of
an annuity for life issuing out of
lands, though the declaration avoids
stating that the grantor had a free.

hoid



ATTACHMENT.

hold in the lands, and alleges that
he received the rents of the lands
to the use of the grantee. Kelly
v. Clubbe. Page 130
2. Where an annuity is souglit to be
set aside for an illegality in the
payment of the consideration, there
must be an affidavit of the circum-
stances from the grantor himself.
Dartngllv. Marquis Wellesley. 255.

3le

ARBITRATION.
See Cosrts, 11.

ARREST.
See CosTs, 7.

ASSUMPSIT.

PuzLic.
ING, 3.

See O¥FICER, PrLEAD-

ATTACHMENT.
And sce PRACTICE, 2.

A writ of habeas corpus, returnable
the last day but one of the term,
having issued for the purpose of
charging in execution a piisoner
in the custody ‘of the warden of
the Fleet, the warden omitted to
produce him at the return of the

. writ, or afterwards. On a motion
for an attachment against the
warden, it appeariig that the
prisoner had the privilege of the
rules ; that search had in vain been
made for him on the day of the
return of the kabeas corpus ; that
he was not found till it was too
late to conduct him before the
Court on the next day, when he

A'I{‘TORNIES & SOLICITORS.

tugned to close custody ; and thet,
before the application for an atach-
ment, he had been discharged,
under the insolvent debtors’ act,
from the action in which it was
proposed to charge him in exe-
cution by the habeas corpus, the
Court discharged the rule for an
attachment, on the warden’s pay-
ing all costs. Park v. Torre.

Page 93

ATTESTING WITNESS.
See EVIDENCE, 4.

ATTORNIES AND SOLI-
CITORS.

1. Debt on stat. 2 G. 2. c. 23. for
acting as a solicitor in the Court
of Chancery, (viz. in the matter of
T. S, a bankrupt,) the Defendant
not being a solicitor of the said
court : — the Plaintiff, having prov-
ed that the Defendant (not a so-
licitor of the court) had been con-
sulted, and had been instrumental *
in the matter of a petition to the
Lord Chancellor by the creditors
of T'. 8., (which petition bore the
name of certain admitted solicitors,
‘and was intituled ¢ In bank-
ruptcy,”) praying for the taxation
of the bill of the solicitor to the
commission, was nonsuited, and the
Court refused to set the nonsuit
aside : Seméble, that proceedings in
bankruptcy are not proceedings in
Chancery. Fordv. Webb. 241
2. The Court of C.P. rcfused to
strike an attorney off the Rolls,
because he had some years ag

was deprived of the rules, and re-

been struck off the Rolls of th
Court

Sy

r

A



AUCTION.

~. Court of K.B., the conten‘()

the affidavits on which the Court
of K. B. acted, not having been
stated, and therc being no proof
or allegation that the attorney had
been struck off for a misdemeanour.
Ex parte Hague. Page 257

of

AUCTION.

Held, that a pyrchaser did nét ac-
quire any property under a sale by
auction at which he and his friend
were the only bidders, the rest of
the company being deterred frem
bidding by the purchaser’s stating
to them he had a claim against,
and had been ill used by, the late
owner of the article. Fuller v.
Abrakams. 116

AWARD.

See Costs,y 11.

BAIL.

See PRACTICE, 6.

BAIL BOND.

See PRACTICE, 4.

BANKRUPTCY.

And sce ATTOrNIES AND SoLI-
CITORS, 1. EVIDENCE, 4

1. A jury having found that a keeper
of hounds, who bought dcad horses
for his dogs, and then sold the

BA}K RUPTCY. 317

disturb the verdict. Summersett v.
Jarvis. Page 2
2. The Plaintiff, against whom a
commission of bankrupt had been
wrongfully issued, being required
by the assignces under the com-
mission to deliver up his books,
did so: Held, that he might re-
cover of the assignees in trover,
without formally demanding a re-
storation of the books. Ibid.

8. A bankrupt refusing to be sworn
before the commissioners, on the
ground that his legal adviser had
not arrived : Held, that their war-
rant for his commitment, stating
generally that he refused to be
sworn, was sufficient, without add-
ing the reason assigned by the
bankrupt for his refusal.

Held, also, that the warrant com-
mitting him ¢ until such time ashe
shall submit himself to us, or the
major part of the said commis.
sioners by the said commissian
named and authorized, and take
the oath prescribed by law for that
purpose, and full answer make to
our or their #atisfaction to the
questions which may be put to
him by virtue of the said commis-
sion,” was sufficient ; and that by
« the questions which may be put
to him by*virtue of the said com-

* missioners,” must be implied legal
questions.  Nobes v. Mountain.

233

BARON AND FEME. "

skins and bones for a profit, was
pot thereby a trader, the Court re-
* fused to grant a new trial, or to

Sece PrRAcTICE, 4.

BILL
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BILL OF EXCHANGE.

See EviveNCE, 5. ToRGery, 1.

Defendant being indebted to Plain-
tiff for goods sold, gave l§m a bill
of exchange, not due, (drawn and
accepted by two other persons) to
a greater amount than the price of
the goods, and Plaintiff gave De-
fendant the difference in moncy.
Defendant indorsed the bill in
blank. Plaintiff having lost the
bill before it was paid, Held, that
he could not sue the Defendant
for the price of the goods, or on
the lost bill.  Champion v. Lerry.

Page 294

BROKELR.
See Costs, 9.

CARRIER.
And see PLEADING, 2.

Plaintiffs having received an order
from a stranger to furnish J, Par-
ker, of High-strcet, Ozford, with
goods, and finding upon enquiry
that Mr. Parker of the High-street
was a tradesman of respectability,
forwarded the goods by a carrier,
having directed themto J. Parker,
High-street, Ozford. On the ar-
rival of the parcel at Oxford, the
carriér's porter there, who knew
W. Parker of the High-street, (and
who was accusiomed to deliver
parcels at the houses of the con-
signees, ) told him of the arrival of
the parcel, no other Parkerresiding

*  CARRIER.

1{: that street. . P. said he ex-
pected no parcel. A persgri' to
whom the porter had befSte de-
livered parcels under the name of
Pas ker, called at the Defendant’s
office shortly afterwards, and say-
ing the parcel was his, was allowed
to take it on paying the carriage,
therc being many persons of that
nawe at Ozford,, The Plaintiffs
having thus lost their goods, de-
sired the Defendant, by letter, to
apprehend the person who had
taken them, if he again presented
himself, and afterwards said, that
they had done with the Defendant,
if the man who had the parcel
were produced. A notice was gus-
pended in a conspicuous part of
the Defendant’s office, limiting his
responsibility to 5., except where
articles were entered according to
their valuc; and the parcel in
question had not been so entered,
though worth 89/.: but the Plain-
tiffs” porter sworc he never saw the-
notice. The Plaintiffs having sued
the carrier, and the Judge having
directed the jury that the carrier’s
negligence had been such as to ren-
der 1t unnecessary to consider the
question as to the notice touching
the limited responsibility, and a
verdict having been found for the
Plaintiffs,

The Court refused to grant a
new trial, which was moved for
on the ground that the question
touching the notice ought to have
been considered ; that the judge
ought to have pointed the atten-
tion of the jury to the Plaintiffs’

letter, 4~



COLLECTOR OT TAXES.

~ letter, directing the carrier to fp-
prchend the cheat, and the subse-
qucnt.conversatiohs thereon ; and
that the property of the goods had
passed out of the Plaintiffs. Duff
v. Budd. Poge 177

CHANCERY, (Proceedings in).

See ATTORNIES AND SOLICITORS, 1.

CHARTER-PARTY.

Goods conveyed by ship having been
spoiled, in consequence of the neg-
ligence and unskilfulness of the
captain, the freighter sued the own-
ers (one of whom was the captain)
for damages, in an action on the
case: Held, that the action lay,
though the captain had entercd
into a charter-party, under seal,
with the freighter and another, by
which he engaged to convey the
goods to their destination ; it not
appearing on the charter-party that

, " the captain was part owner, nor
] the freighter knew him to be
such when the charter-party was
executed. Leslie v. Wilson. 171

CLERK.
See OrricEr or COURT, AND
OrriceEgr, PusLic.

COACH.
See PLEADING, 2.

COASTERS.
See PiLoT AcT.

COLLECTOR OF TAXES.

GOSTS. 3
, 19

COMMISSIONERS.

And see BANKRUPTCY, 3.
Where three cominissioners and their
succesgors were appointed to trans-
act the business under an enclosure
act, and the act of any two of them
was to be valid, an asscssmgnt exe-
cuted by two, after the death of
onc of the three, and before the
appointnent of a successor, was
holden invalid. Doe dem. Nichol-
son v. Middleton. Page 214.

COMMITMENT.
See BAnkrurTCY, 8.

CONSIDERATION.
See GUARANTEE.

COPY OF LETTER.
See EvipENCE, 5.

COSTS.

And see ATTACHMENT. JUDGMENT.
Pracrick,2. REQuesTs, CouRT oF.

1. The Court will not grant a rule
msé to discharge a party out of
custody, who was in execution for
costs arising to 8" magistrate, from
a verdict in an action for false im-
prisonment, on the ground of the
costs having been paid to the ma- ,
gistrate by the ‘treasury. Butt v,
Conant. 3.

."The cxpense of experiments ne-
cessarily made for the purpose
of affording evidence on a point
in dispute new to scientific men,
is not allowed on taxation of costs.
Severn v. Olive. 72

3, Nor are scientific and professional

See EvIpENCE, 8.

witnesses ullowed any compensation
for



820

for loss of time, unless they be me-
dical men. Severn v. Olive. Page 72

4. Two actions against one insurance
company, and two against another,
on the same loss, were @t issue in
Hilary term, 1820: the second,
third, and fourth were set down for
trial, it the sittings after that term,
but not the first, upon two of the
pleas in which there were demur-
rers. The second cause was tried
at those sittings, and a verdict was
found for the Plaintiff. A rule nisi
for a new trial in this cause was ob-
tained in Easter term ; but was sus-
pended from time to time, till one
of the other causes should also
have been tried, and the result
of certain proposed experiments
touching the point in dispute be
made known. At the sittings after
Michaelmas term, 1820, the first,
third, and fourth causes were set
down for trial ; and the third, which
then stood first in the paper, was
tried, on which a verdict was found
for the Plaintiff: Held, that the
costs were rightly apportioned by
the prothonotary, half to be paid
by one company and half by the
other. TIbid.

5. Trespass in some named and some
unnamed closes of the Plaintiff, and
also for taking his goods and chat-
tels. Pleas: 1st, not guilty, to the
whole declaration ; 2dly, as to part,
a special plea of license ; 3dly and
4thly, as to part, certain special
pleas, on which the jury were, by
consent, discharged from giving
any verdict; 5thly, as to the un-~
named closes, (6. ten.  The repli-

COSTS.

1:ation took issue on the plea of nrt
guilty, traversed the licencesinen-
tioned in the 2d plea, and"also new
assigned on that plea; and, asto
the unnamed closes, contained a
nolle prosequi. The rejoinder took
issue on the traverse, judgment was
suffered by default on the new as-
signment, and the cause went down
to trial, as well to try the issues
joined, as to assess the Plaintiff’s
damages on the new assignment.
The jury found for the Plaintiff on
the general issue (without any da-
mages) ; for the Defendant, on the #
plea of licence; and assessed to
the Plaintiff on the new assign-
ment, ls. damages and 1s. costs:
Held, that the Plaintif was en-
titled to the general costs of the
cause, including those of the trial,
the costs of the issuc found for the
» Defendant being deducted, but no
costs being allowed to the Defend-
ant on that issue. FHouse v. The
Commissioners of the Thames, 117=
6. Plaintiff, an attorncy, sucdwfor
210 7s. 11d. Defendaat, previ-
ously to the delivery of declar-
ation, took out a suumons to stay
. proceedings, on payment of 15/. and
the costs then incurred. Dlaintiff
refusing to uccept the 15/, pro-
ceeded by delivering a declaration,
but afterwards took the 152 in full
sitisfaction of his demand, and
taxed his costs. The debt having
been due to the Plamtiff for five
years, and the Defendant having
frequently promised to pay it, the
Court refused to order the costs to

be re-taxed, so as to allow the De- |
fendant
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COSTS.

_fendant the costs incurred bet "een
e summons to stay procee(‘%ngs
and the taking of the money out
of court. Carr v. Smythies. P. 168

7. The Defendant, on being arrested,

paid, under 43 G. 3. c. 46., the
debt, and 10/. for costs, (which 10/,
was more than sufficient to cover
the costs,) and informed the Plain-
tiff's attorney that he should re-
claim only the surplus which might
remain after payment of debt and
costs ; the Plaintiff’s attorney, on
the sherift s omitting, after request,
to remit the money, proceeded in
the action, and incurred further
costs : Held, that the Defendant
was not liable to pay the costs so
incurred after the arrest.  Clarke
v. Yeates. 273

. In an action on the case against

an agent for misfeasance, the de-
claration, in addition to the counts
on the misfeasance, contained two
counts in trover, with an allegation
of special damage. The Plaintiff
failed in substantiating the counts
‘?Z)‘f'?b'sféasancc, or the allegations
of spectal damage, but recovered
on the bare count in trover : Held,
that he was entitled only to the
costs of, and occasioned by that
count, divested of the special da-
mage allegation ; and that he was
entitied to the sum sworn to have
been paid for the postage of foseign
letters solely applicable to the
causc. Lopes v. De Tastet. 292

9, No costs are allowed for the loss

of a broker's time. fbid.

10. No costs arc allowed for a wit-

ness who has not been paid before
the claim is made. Jbid.
Vour. IIL

JEEDS. 321

11. The Plaintiff obtained a verdict,
subject to the award of an arbi-
trator. The arbitator having made
a material mistake in his award,
and the Defendant having refused
to refer matters back, the Court of
C. P.set aside the verdict, and dis-
charged the rule for reference.
The Plaintiff took the cause down
to trial a second time, and, a se-
cond time obtained a verdict:
Ileld, that he was entitled to the
costs of both trials. Payne v.
Builey. Page 30%

COUNTY COURT.

See PLFADING, 3.

CROWN DEBT.

See SUenrirv, 1.

DAMAGIES.

Sec JupGMEnT and WriT oF IN-
QUIRY.

DERT.
See ANNOEITY, 1.

DEEDS.
Sce Evivixcr, 4 Stamre, L.

By a deed of feofffnent of' 1621, Sir
N. 8. (in eonsideration of 100/
*paid by the feoffces and the other
inhabitants of Lnficld, and of a
free-school Lor ever, to be held for
the instruction of the children of in-
habitants of Enfield,) granted cer-
tain lands to fourtcen feoffees, to
the intent that they and their heirs
should pay 20/ a-year out of the
rents towards the maintenance of a
Y school-
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DEEDS.

schoolmaster for such school, and
the residue for other purposes,
provided that no act concerning
the lands or their rents should be
done, but in & vestry, or cmeeting
of the feoffees, and ten at least of
the inhabitants of Erfield, which
shoul@ be vestry-men, and not feof-
fees, in a vestry to be held by
them in a chamber over the school,
or in the vestry, situate in the pa-
rish church, upon public warning,
to be given in the church the Sun-
day before the mecting.  School-
masters were to be clected in this
way within threc months after every
vacancy, and were to give a bond
to three feoffees to resign the ap-
pointment upon half-a-year’s warn-
ing by the feoffees, or any of them,
so it were with the consent and
agrcement of the feoffees and ves-
try-men, or the most part of them,
which should be assembled in a
vestry or mecting, to be held as
aforesaid,, so always as at lcast ten
of the vestry-men which were not
feoffecs should vote at the holding
of the vestry. *Two feoffices were
to receive the rents, and account
for them the Sunday after the re-
ceipt, at a vestry, consisting of the
persons before described, and held
and convened in tlre mode beforc
mentioned. When the fcoffees
should be all dead but five, four,
or three, at the least, or gone to
live out of the parish, the survivors
were to enfeoff fourteen others, of
discreet and wealthy men, then in-
habitants in the parish, to be chosen
by the vestry-men of the parish, or
the greater number at & vestry, to

. Devise.

DEVISE.

be holden in the manner before.
described : Held that, in_the éxe-
cution of the power of removal of
the schoolmaster, the votes were
to be taken per capita, and not ac-
cording to the provisons of 58 G.3.
c. 59,  Attorney-General v. Wil-
kinson Page 266

DEVISE.

And sce ADvowsoN.

‘“ As for my temporal
estate and effects, I give and dis-
pose of the same in manner fol-
lowing : 1 give and bequeath to L.
C. 4l.; 1 give and bequeath to M.
H. 3..; 1 give, devise, and be-
queath to J. (. all my lands, tene-
ments, and hereditaments, with
their appurtenances, particularly
those called B. and C.; and all
the rest and residue of my goods
and chattels, personal and festa-
mentary cffects whatsoever, I give
and bequeath to the said J. G.,
whom I make sole executor of thig
my will:* Held, that J. G. took a
fee in the lands B. andf‘{,‘.'m‘ﬁoc
dem. Penwarden v. Gilbert. 85

. Bequest of personalty to testator’s

sister and nephew during their
joint lives, share and share alike,
and 1o the survivor for life, iz case
there should happen to be no issue
lrving of them, or cither of them ;
but in case both, or either, should
leave any issue, to the survivor of
the said sister or nephew one
moicty of the personalty for his or
her life, the other moiety, or such
part of the same as should be
thought needful by the executor of
the party dying and leaving issue,

te
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D'E VISE.

to be applied to the maintenagce
and education of all and every the
child and children of the party so
dying, during the respective mi-
norities of such child or children;
and after the death of the survivor
of the said sister and nephew, the
survivor's moicty in the personalty,
or such part thereof as should be
thought nccessary by the execlitor
of such survivor, to be applied to
the maintenance and cducation of
all and every the child and children
of such survivor, during their re-
spective minorities, and when and
as such several children of the said
sister and nephew (if there should
be any) should respectively attain
their age of 21, the whole of the
said personalty unto and equally
amongst all of them, share and
share alike ; and if but one, then
to such only child: the persons
who eventually should have the
payment of the shares to have due
regard to the cxpenditure of the
«kildren during their minorities, in
order the division of the pro-
perty being made as cqual as pos-
sible.  But if the nephew only
should have issue living at the times|
of the death of survivor of sister
and nephew, the property was to
be divided among all his children,
in such shares as he by will should
appoint ; and in default of duch
will, equally among all such chil-
dren. If the sister and nephew
should both dic without leaving
issue, the property was given to
such person or persons, in such

shares as the survivor of sister and
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nephew should by will appoint;
and in default thereof, to testator’s
personal representatives.

Then followed a devise of real
estate o the sister and nephew for
their joint lives, and to the survi-
vor for his or her life, in case there
should be no issuc Ii'ving 9/"tlzem, or
either of them ; but in case both, or
either of them, should leave any is-
sue, then to the survivor of the
sister and nephew one undivided
molety of the real estatc for his or
her life; the rents and profits of
the other undivided moiety to be
applied to all and every the child
and children of either of them
(the sister and nephew) so dying,
during their several minorities, il
there should be occasion for it, in
like manner as was dirccted regard-
ing the personal estate; and after
the death of the surviver of the
sister and nephew, the remaining
moicty of the rents and profits of
the real estate was to be applied in
like manner, il therc should be
occasion, to all and every the child
and children of* such survivor,
during their scveral minorities ; and
when and as such several children
of the sister und nephew (if any
such there should be) should re-
spectively attain their age of 21,
fhe whole of the real estate was
given unto and equally amongst all
such children, sharc and share
alike, if more than one, as tenants
in common, and to their respective
heirs and assigns, for ever ; and in
case the sister and nephew should
both die without leaving, or, there

Y 2 being
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being issue, they should die under
21 without issuc, the real estatc
was given to G. M. : .
Held, that under this will, a
child of the nephew, the gnly issue
of nephew or nicce alive at the
death of the devisor, took, at the
death, of the devisor, a vested
estate in fee simple in remainder
in the devisor’s real property, sub-
Jject to be divested in part by the
birth of other children of the ne-
phew or niece, or either of them,
and determinable altogether in the
event of such child dying in the
lifetime of the nephew, or under
age withoutissue. Machin v. Rey-
nolds. Page 121
3. A.on the marriage of his daughter
C., conveyed property to the use
of himself for life; remainder to
the use of B., his daughter’s in-
tended husband, for life ; remainder
to the use of C. for life; remain-
der to the use of the sons of the
marriage successively in tail; re-
mainder to the usc of the daughters
of the marriage as tenants in com-
mon in tail ; reversion to the use of
A. A. afterwards, on his death,
devised all his property, not before

settled, to the use of his widow for |

life; remaindgr to the use of B.
for life ; remaiuder to the use of' C.
for life ; remainder to the usg of
their sons successively in tail, (sub-
ject to a term for the provision of
younger children;) remainder to
the use of the daughters as tenants
in common in tail ; remainder to
the use of C. and her heirs. B,

DEVISE.

and C. afterwards levied a fine of,
dil the before-mentioned premises
to the use (subject to the uses in
the settlement and will mentioned),
of such person as C., by will in
writing, or any writing of appoint-
ment purporting such will to be by
her signed, in the presence of, and
attested by three or morc witnegscs,
should appoint; (which will, or
writing of appointment in nature
of a will, C., notwithstanding her
coverture, was thereby empowered
to make,) and, in the mean times
and for want of such appointment
for the whole or any part, to the
use of C. and ler heirs. C. having
survived B., by whom she had no
issue, married D., whom she also
survived, and then died, leaving E.
an ouly son by D. To thisson C.,
i 1819, by an instrument purport-
ing to be her will, signed iv the
presence of, and attested Dy three
witnesses, left all her real cstaté
in fee, the instrument containing a
provision that the property should’
g0 over to C.’s sister inARSC of
E’s dying in C.s lif'{;;imo. E.
shortly afterwards died a minor,
imestate and without issue ; Held,
1. that the instrument executed by
(. in 1819, did not, as to the
estates comprised in the fine, oper-
ate as an cxecution of C.’s power
of appointment, but as a devisc by
her by force of ber intcrest. 2.
That E. took by descent from his
mother, and not by purchase.
Langley v. Sueyd. Page 243



EVIDENCE.

DISTRESS.

Goods of the principal in the hands
of his factor cannot be distrained
by the landlord of the factor’s pre-
mises for arrears of rent due fo
him from the factor. Gilman v.

Elto.n. Page 75

DIVORCE.
See PracTICE, 4.

DRAINAGE.

See LIMITATION OF ACTIONS.

ESCAPE.
See Evipence, 1. 2., and ATTACH-
MENT.
EVIDENCE.
And see BaNnkrurrcy, 1. CosTs,
2,8, Oaru. Stamp, 1,2, 3.

I. In an action for an escape, the
sheriff’s authority for appointing a
bailiff, was proved by a person be-
longing to the sheriff’s office, who
had intl\rsed the bailiff’s name on
thewrit produced: A verdicthaving

been found for the Plaintifl, the i

Court refused to sct it aside, hold-
ing, that this proof was sufficicnt.
Francis v. Neave. 26

2, In an action for an escape, the

writ in the former action being
produced bearing an indorscruent
purporting to record the sheriff’s
dclivery of a warrant to B., and
B., on being called, stating that he
had delivered the warrant to an-
other, who did not produce it:
Held, that it ought to have been
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left to the jury to say whether B.
acted under the sheriff’s authority.
Lermor v. Phillips. Page 27.
3. Enu'igs made by a deceased col-
lector of taxes in a public book,
handed down to him by his prede-
cessor in office, and afterwards
delivered to his successor, are evi-.
dence against his surety, in an
action om a bond conditioned for
the duc performance of the col-
lector’s duty, and the delivery up
of the books kept by him in his
office,

Queere, Whether the receipts
signed by such collector, for mo-
nies payable to him in lhis official
capacity, are cvidence against hiy
surety in such case.  Goss v, Wat-
132
. The Defendants, assignees of a

bankrupt, produced, under a no-

tice from the Plaintiff (in an action
for use and occupation), the deed
of ussignment of the bankrupt's
cfeets : eld, that the deed was
admissible in evidence, though not
proved by the attesting witness, it
having been shown that the De-

lington.

fendants occupied under the deed.
Orr v. Morrice. 139
5. The copy of h original letter
| piving noticesof the dishonour of a

i, 1s admissible in evidence, with-
ot notice to produce the original
letter. By €. P, after conference
with K. B.  Kine v, Bewumont.
288

6. In an action on an agreement to
pay 1004, if Plaintiff would not
scnd herrings for one twelvemonth
to the London market, and, in par-
Y 3 ticular,




a%6

ticular, to the house of J. and
A, M., the Plaintiff praved he had
&e0t pa herrings during the twelve-
month to house of J. and 4. M. :
Held sufficient to entitld him to
xegaver, no proof being given that
he had sent herrings within that
time o the London market. Calder
v. Butherford. Page 302

EXECUTION.

Se¢ ArtacumenT. CosTts, 1.
SHERI¥F, Q.

FORGERVN.

EXECUTOR.
See AGREEMENT.
EXPERIMENTS.
Sce CosTs, 2.

EXTORTION.
See SHERIFY, L.

]

TACTOR.
See DISTRESS.

FIERI FACIAS.
See SHERIFF, 2

TOREIGN LETTERS.
Sec Cests, 8.

FORGERY.

» The prisoner having pramised in
payment for seame gaods on ac-
ceptance by a London banker,
gave a bill addressed to, and pur-
porting to be accepted by Williams
and Co., No. 8, Birchin-lane, Lon-
don ; it was proved that Williams,
Burgess and Co. of No, 20, Birchin-
daue, had not accepted the bill,

GOODS SOLD.

agd that no other bankers of the’
name of Williams and Co. were
Lknown in Landon, but no evidence
was adduced to shew that Williams
and Co. of No. 8, Birchin-lane,
had not accepted the bill: Held,
that there was no forgery praved
against the prisoner, by ten Judges

against one, Bayley J. absente. The
King v. Watis. Page 197
Sec also Rex v, Webb. 288

2. The forgery of a Prussian trea-
sury note for ane dollar is within
the statute 43 G. 3. ¢ 139. s 1.
Tke King v. Goldstein. 201}

. The prisoner was convicted of
forging an instrument (purporting
to be a Prussiun treasury note), in
a foreign language. No count in
the indictment containing any Eng-
lish translation of the note, the
Court arrested the judgment on
this ground. By ecight Judges
against two, Wood B.& Bayley J.

absentibus.  Ibid,

FORMEDON.  —
See LiMiTaTioN, (Statufés of;) 2-

FRAUD.
See FORGERY.

FRAUDS, (STATUTE OF,)
See GUARANTEE.

FREIGHT.
See INsURANCE, 1, 3, 3, 4.

GOODS SOLD.

See Bii.u or ExcHANGE,



INSOLVENT DEBTOR’S ACT.

GRANT.
See ANNuITY and DEEbs.

GUARANTEE.

1. “ To the amount of 100/. consider
e as security on J. C's account,
signed and dated:” Held, not
a sufficient memorandum (under
29 Car. 2. ¢. 3. s.4.) of an afrece-
ment to pay for the default of .J. C.
Jenkins v. Reynolds. Page 14

2. “I hercby guarantee the present
account of H. M. due to R. 7. S.
of 1192/, 4s. 4d. and what she may
contract from this date to the
30th September next,” (signed and
dated): Ilcld, that the consider-
ation sufficiently appeared on the
face of this instrument under
29 Car. 2. ¢. 8. s. 4. Russell v.
Mosely. 211

HABEAS CORPUS.

Sec ATTACHMENT and PRrAc-
TICE, 6.

Y

3
HYPOTHECATION.

INSURANCE. 327

INSURANCE.

1. Insurance on a cargo of wine to
be discharged partly at B., partly
at D.%nd partly at L. ‘The vessel
which conveyed the cargo, being
wrecked near B., and three-fourths
of the cargo being eithet lost or
so impregnated with salt water, as
to render it imprudent to delay the
sale till the ports of D. or L. could
be reached, the assured, on the
23d of December, the day they
heard of the loss, gave notice of
abandonment ; and, on the 27th of
December, called a meeting of
underwriters, which three under-
writers attended, and ordered the
assured to do the best for all
parties. On the 28th of the cn-
suing February, and not before,
some of the underwriters inter-
fered, forbidding a sale of the
damaged wines about to take place
at B., and rejecting the abandon-
ment : Held, that this was a total
loss, and cntitled the assured to
abandon ; and that, at all events,
the underwriters,aot having stirred
for more than two months after

Sec INSURANCE, 3.

INCLOSURE ACT.

See COMMISSIONERS.

»

INQUIRY.
See WRiT or INQuiRry.

INSOLVENT DEBTOR’S ACT.

See ArtacuMENT. OFFICER OF

Coukr.

notice of the abandonment, must
be taken to have acquiesced in it.
udson v. Harfison. LPage 97
An insurer,»who rejects an aban-
tonment, must do so within a
reasonable time. Jbid.

. Insurance for 8000/. on ship ['it-
toria, and 4000/ on freight, at and
from London to the Last Indies
and back. The ship sailed sca-
worthy from Calcutla on  her
voyage home, when, in addition

Y 4 to

2.

[
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to some damage which she sus-
tained in the river Hooghly, she
encountered two storms at sea, by
which she was so shattered as to
render it necessary for the captain
to put back; and he returned to
Calcutta on the 30th August, 1820,
On his arrival at Calcutta, he gave
notice of abandonment to the
ngents for Lloyd's, resident there,
and requested that their surveyor
might be present at the surveys of
the ship. The agents said they
had no authority to accept the
abandonment; but their surveyor
nttended the surveys when it was
found that the ship was so seriously
damaged, that the expense of re-
pairing her would be nearly 5000L
The agents refused to undertake
the repairs ; and the captain, hav-
ing in vain attempted to borrow
money for that purpose by hypo-
thecation of sip, sold the ship for
12001., conceiving that to be the
best coursce for all partics. On the
25th April, 1821, the captain ar-
rived in London, where the owner
resided ; and, un the 3d May, the
ship’s papers were delivered. On
the 5th May, the ship’s brokers
abandoncd to the underwriters.

Tn an action on the policy on
ship, the jury having found a
verdict for the Plaintiff as for a
total loss, and that the captain had
sold the ship for a justifiable cause.
The Court (Richardson J. dissen-
tiente) refused to grant a new trial,
which was moved for, on the ground
that the ship ought not to have
been sold, and that notice of aban-

INSURANCE.

dgpment had not been given in
due time. Read v. Bonham. 147
4. Policy of insurance on ship and
goods at and from Cuba to Liver-
pool, with liberty ¢ in that voyage,
to proceed and sail to, and touch
and stay at, any ports or places
whatsoever ; and with leave to dis-
charge and take in, at any ports or
places she might touch at, without
prejudice to that insurance.” The
insured, after subscription of the
policy, inserted in the body of it,
the words, ¢ with leave to call off
Jamaica,” to which interpolation
all the underwriters assented, with-
out increase of premium, except
thec Defendant, who, being out of
the way was not applied to. The
captain sailed from Cuba with eight
men, engaged to navigate to Liver-
pool, and two to Jamaica, being
unable at Cuba to procure ten
men (the proper complcment of
the crew) for Liverpool.  She then
touched at Jamaica, for the sole
purpose of landing the two men,
and procuring others in tl;m/r stead ;
and, having accomplished his pur-
pose, was lost on the voyage from
v Jamaica to Liverpool : Held,

1st, That this ‘wwas a material
alteration of the policy, and ren-
dered it void.

2d, That the ship was not, as to
the crew, sea-worthy for the whole
voyage (as she ought to have been)
when she sailed from Cuba.

3d, That the circumstance of her
having become sea-worthy after
her leaving Cuba, and before the

loss, did not entitle the Plaintiff
to



JURY.

to recover. Forshaw v. Chajert.
Page 158

INTERLINEATION,

See INSURANCE, 4.

IRISH TRADERS.
See PiLot Acrt.

JUDGMENT.

And see PLEADING, 2. PRACTICE, 6. ;

and WRIT oF INQUIRY.

A mere miscalculation will not avoid
a judgment. Therefore, where a
jury assessed damages at 17. 8s. 6d.
besides costs, and the costs at 12d.,
and judgment was entered up,
¢« that the Plaintiff do recover
against the Defendant his damages,

"costs, and charges, in form afore-
said, assessed by the said jury at
1/. 8s. 6d.. and also 7/. 9s. 10d. for
his costs and charges aforesaid
by the said court herc adjudged
of increase to the Plaintiff, and
with his assent, which said da-
mages in the whole amount to
8/. 16s. 4d., and the said Defend-
ant, in mercy, &c.,” it was held
sufficient. Dunn v. Crump. 309
)

JURY.

Where it was sworn that hand-bills,
reflecting on the Plaintiff’s charac-
ter, had been distributed in court,
and shewn to the jury on the day
of trial, the Court would not re-
ceive from the jury affidavits in
contradiction ; and granted a new

LIMITATION. 329

trial against the Defendant, though
he denied all knowledge of the
hand bills. Coster v. Merest. 272

LANBLORD AND TENANT.
See DisTRESs and StTAMP, 2, 8.

LEASE.
See Stamp, 3.

LETTER.
See EvIDENCE, 5. and Costs, 8.

LEVARI FACIAS.
Sce SHERIFF, 1.

LI1BEL,
Sec PLEADING, 4.

LIMITATION OF ACTIONS.
And see Limrrarion, (Statutes of.)
The surveyor under a drainage sta-
tute is entitled to take advantage
of a clause limiting the commence-
ment of actions to six months after
the act complained of, though it
does not appear he has made the
compensation djrected by the sta-
tute for the act complained of, or
pursucd the course on the observ-
ance of” which the statute enables
him to enter on the lands of others.
Boathby ve Morton, 239

LIMITATION, ( Statutes of:)

1. In an action in the Common Pleas,
the question being, whether a debt
was barred by the statute of limit-
ations, the creditor proved an ac-
tion commenced in the King's
Bench six years before, and con-

tinuances



330 OATH.

tinuances regularly entered down
to the term before the trial of the
actionin C. P.: Held that the debt
was not barred.  Gregory v. Hur-
rill. Page 212
2. The 20 years within which a _for-
medon in the descender ought to be
commericed under the statute 21
Jac. 1. ¢. 16. begin to run when
the title descends to the first heir
in tail, unless he lie under a dis-
ability.  Tolson v. Kaye. 217

MARRIAGE SETTLEMENT.
Sce DEVISE, 3.

MEMORANDA, 69. 231.

MISCALCULATION.

$¢e JUDGMFENT.

MISNOMER.

See Pracrick, 3.

NEGLIGENCE.
See CArnIER. (CHARTER-PARTY.
PLEADING, 2.

‘ NOTICE.
See CARRIER. EvVIDENCE, 4, 5.

OATH.

On an application for a new trial, it
appeared that a witness, who gave
himself a false name at the trial,
and was sworn on the gospels, was,

OFFICER.,

at that time, a Jew: Held, that
the objection came too late, and
that the oath, as taken, subjected
the witness to the consequences of
perjury, if he had sworn falsely.
Sells v. Hoare. Page 232

OFFICER OF COURT, (kis
Liability.)

An order drawn up in the name of
the Court, by an officer of a court
of justice, is, until amended or set
aside, the order of the Court.
Therefore, where an officer of the
Insolvent Debtors’ Court, instead
of drawmg up an order for the
further imprisonment of an insol-
vent, pursuant to the decision of
the Court, drew up an order for
his discharge, and the insolvent
was thercon discharged, the order
not having been amended or sct
aside: Held, on demurrer to the
declaration, that no action lay by
a creditor of the insolvent against
the officer, though the declaration
stated that the officer wrong fully,
falsely, and unlawfully, made out
and issucd such order, purporting
to be an order from the Court.
“Vhitelegge v. Richards, 188

OFFICER, PUBLIC, (his Liability.)

‘|An action does not lie against a

public officer by individuals for
sums which, as a public officer, he
is authorised to pay them, although
he may bave received the money
applicable to that purpose : Held,
therefore, that assumpsit does not

lie against the secretary at war by
a retired



PILQT ACT.

8 retired clerk of the war office for
his retired allowance, alt’iough
the secretary at war received the
money applicable to such allow-
ance. Gidley v. Lord Palmerston.

Puge 27!

ORDER FOR THE PAYMENT
OF MONEY.

8ce FORGERY, 2, 3, «

PARTNER.
See AGREEMENT.

PATENT.

A patent was taken out ¢ for an im-
proved method of making sailcloth
without any starch whatever.”
The improvement or discovery (if
any) consisted in 2 new mode of
texture, and not in the exclusion
ot starch, the advantage of ex-
cluding which had been discovered
and made public before: Ileld,
that the patent was void, as claim-
ing, in addition to what the paten-
tee had discovered, the discovery
of something alrcady made public.
Campion v. Benyon. Page 5

PERJURY.
See OaTa.

PILOT ACT.

A vessel trading to and from* London
to Belfast, and proceeding down
the Thames on her voyage to the
latter port, not laden with corn,
grain, meal, flour, bread, or bis-
cuits, is not within the second sec-
tion of 52 G. 8. ¢. 29., which ex-

PLEADING. 331

empts from the obligation of taking
a T'rinity- House pilot on board all
ceasting vessels, and all  Jrisk
traders using the navigation of the
Thegnes as coasters.  Davison v.
Mekibben. Puage 112

PLEADING.-

And see Axxurry. Costs, 5. For-
GERY, 8.  OrricER oF Courr.
Pracrtick, 8. SHeERirr, 1. Va-
RIANCEF.

I. A Defendant may be declared
against as administrator, though
the process only describes him ge-
nerally. Watsan v, Pilling. 4
2. In an action on the casc in B. R.
against ten Defendants, as proprie-
tors of a coach, for ijuries sus-
tained by the Plaintiff, a passenger,
in consequence of negligence in
driving, whereby the cpach wag
overset, the jury found a verdict
against cight of the Defendants,
and in favour of the other two:
and judgment was entered accord-

ingly.  Onerrorin Cam. Scace. the
judgment was atfirmed.  Brether-
ton v. Wood. » 54

9. Assumpsit for work and labour
in healing horses within the juris-
dichion of a county court, aud for
potions, &c. Ydwinistered on those
occastonse Held, that this amounted
to a suflicient ullegation that the
potions were adninistered within
the jurisdiction of the county
court.  Dunn v. Crump. 409
4. Where an account of’ cettain pro-
ceedings in a court of law was
headed in a newspaper,  shame-
ful conduct of anattorney.”  Pleas

to



332 PRACTICE,

to a declaration in libel, that the
alleged libel contained a faithful
and true account of proceedihgs
in a court of law, were held il
(In error. Cam. Scucc.) Clement
v. Lewis. Page 297

. POLICY.

Sec INSURANCE.

POSTAGE OF LETTERS.
See Cosrs, 8.

POUNDAGE.
See SuERIFF, 1.

POWER.
See Devise, 8.

PRACTICE.

And see Costs. LimiTarion, (Sta-
tutes of,) 1. PLEADING, 1. WriT
or INquIRY.

1. Omission to add the similiter, is
an irregularity for which the Court
will set aside the verdict,  Griffith
v. Croclford. 1

9. Attachment of privilege return-
able on the essoigw day, and before
the gquarto dic post, instead of
being returnable on a day certain
in tull term, permitted to be
amended on payhient of costs.
Adams v. Luck. . 25

3. Error was assigned, Cam.
Scacc. on a misnomer of one of
the Plaintiffs below in the warrant
of attorncy, and also on the omis-
sion of any entry of verdict and
judgment upon an issue joined, on
a plea of set-off. The Court held,
that there was nothing;in the first
objection, and gave leave to amend

in

PRIVILEGE.

the‘ transcript as to the second.
De Tastet v. Rucker. Page 65
4. Where a feme coverte, separated
from her husband by a sentence of
divorce, a mensd ¢t thoro was holden
to bail while an appeal was still
pending against the sentence, the
Court, on motion, ordered the bail
bond to be cancelled, the feme filing
a common appearance. Hookkam
v. Chambers. 92
5. In C. B., where a Defendant under
a rule nis? for that purposc files
pleas of scveral matters, anncxing
to the plea a copy of the rule nisi,
indorsed with a notice, that a rule
absolute to plead scveral matters
will be served as soon as it is
drawn up, the Plaintiff may not
sign judgment as for want of a
plea, if the time for pleading should
expire before the rule absolute be
obtained. Maynard v. Bright. 256
6. Plaintiff having omitted  three
terms after judgment to charge in
custody Defendant, who, after
judgment, had surrendered in dis-
churge of bail: Ilcld, that the
Defendant was supersedable, al-
though, in the mcan time, he had
removed himselt into anothier cus-
tédy by haheas corpus in another
action.  Morris v. Magrath. $01

PRINCIPAL AND AGENT.

. See DISTRESS.

3

PRISONER.
See Cosrs, 1, 2.
Pracricr, 6

ATTACHMENT,

PRIVILEGE.
See ATTACHMENT.




REQUESTS, COURT OF.
PROCESS.

See PLEADING, 1.

PROMOTIONS.
See MEMORANDA.

PROMISSORY NOTE.
See T'orGERy, <.

PRUSSIAN TREASURY ,NOTE.

See Forarry, 2.

PUBLIC ENTRIES.

See Evipence, 5.

QUARE IMPEDIT.

Ser ADVOWSON.

RECEIPTS.

See Evior~er, 3.

REFERENCL.
See Cosrs, 1L

RENT ARREAR.

See DisTRES~.

»
REQUESTS, COURT Ok.

By the Rochester court of requests’
act, 22 G.Y. c.97., debts umder
40s. contracted within the juris-
diction of the court, are to be sued
for in that court : by 18 G.3. . 51,
the jurisdiction of the court is ex-
tended ¢v sums not exceeding 5/.;
and Plaintiffs suing in the superior
courts for suns recoverable under

SECRETARY AT WAR. 333
£

cither of the acts, are to be refused
costs, notwithstanding a verdict in
their favour  But the latter act
excludes any jurisdiction overdebts
being the balance of an account
on demand, originally excecding 5/.
The Pluintiff sucd in a superior
court for 31/. 5s. 1d., ascertained
by a surveyor, appointed by the
Defendunt and himself, to be due
to hnn for measured work and
labour, done within the jurisdiction
of the court of requests. The De-
fendant proved payments to the
amount of 244, 185, and the jury
estimating the work at only 26/,
found for the Plaintifl’ only 12, 2s.
damages : Held, that this was not,
w case in which the Defendant was
entitled under 148 (1. 3. ¢. 51., to
coter @ suggcstion to deprive
Plaintifi” of” his costs.  Harsant v.
Larhun. Page 257

RULES OI' THE FLEET.

See ATTACHMENT.

SAIL-CLOTH.
See PAreNtT,
/
SCHOOLMASTIER.

See Detos,
SEAWORTIHINESS.
See INSURANCT, b

SECRIVIARY AT WAR.

See Opricik, PUBLIC
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SHERIFF.

And see EvIDENCE, 1, 2.

1. A sheriff, who levies under a le-
vari facias for a crown debt, s not
entitled to poundage under the
statute 29 Eliz. c. 4., and, consc-
quently, an action against him un-
der that act, for extortion in such
a case, is misconccived. Stevens
v. Rothwell. Page 145

2. Under an exccution by .1, against
B., the Court will not order the
sheriff to pay over money in his
hands levied on an execution by
B. against C.  Padfield v. Brine.

294
SIe.

See INSURANCE, 9, 4.

STAMP.

1. A conveyance by debtors to tras-
tees, in trust to sell, and with the
proceeds to discharge, first, debts
due to the trastees, (en debts due
to other creditors, ‘with a resulting
trust for the original debtors, does
not require an ad walorem stamp,
as upon a sale or mortgage under
55Geo. 3. c. 181 By threeJudges
(Dallas C. J. n(’m’;.!\{r.) Coales v.
Perry. bt

9. Held, that an agreancent (dated
October 27. 1819, and stamped
with a 20s. stamp) between land-
lord and tenant, that the lundlord
should have immediate possession,
(except as was mentioned), of a
farm, lands, and premises, which
had been occupicd by the tenant
for a term, the landlord to take

[

SUPERSEDEAS.

the stock, and the tenant to hold
ovefhalf the house, half the stable,
the barns, and an inclesed ground,
and to have the joint use of the
yard with the landlord or incom-
ing tenant, till the 25th January
following, without rent, &c. was
properly rejected in evidence, on
the ground that it operated as a
surrcnder of the term, and there-
fore required a deed stamp, under
55 (eo.3. ¢.184. sched. part 1.
Williams v. Sawyer. Page 70
Demise to A. of a slate pit at B.,
and stone quarries at C., to hold
to . the slate pit at B. from the
25th March, 1815, for the term of
fourtcen years, and the stone quar-
ries at €. from the 29th September,
1817, for the term of fourteen
years, paying for the slate pit the
yearly rent of 707, and for the
stone quarries the yearly rent of
1307. The ad valorem stamp on
the first skin of the lease was 3/.,
with a progressive duty of 1. on
the other skins. It appeared
thut possession could not be given
of the stone quarries at the same
time with the slate pit, nor till the
tiue mentioned in the lease. The
Cowt being of opinion that no
fraud was intended : Held, that this
lease was properly stamped under
55 Gien. 8. ¢. 184.  Boase v. Jack-
son. 185

SUGGESTION.
Sce Rrauests, COURT oF.

SUPERSEDEAS.
See PRACTICE, 6.



VARIANCE.

SURETY.
See EVIDENCE, 3.

SURVEYOR.
See L1MITATION OF ACTIONS,

SURVIVORS.
See AGREEMENT.

THAMES NAVIGATION.

See PrLor AcT.

TROVER.
See BANKRUPTCY, £

TRUSTEE.
See STAMP, i.

UNDERWRITERS.

See INSURANCE.

USE AND OCCUPATION.

See EVIDENCE, 4.

VARIANCE.

Covenant to pay (among other "in-
stalments), an instalment wighin
twelve calendar months from, &c.
On the record the word « calen-
dar” was omitted ; but thes record
stated correctly the time of pay-
ment of other previous and subse-
quent instalments, without omit-
ting the word ¢ calendar:” Hcld,
that this was no variance. Cockell
v. Gray. Puage 186

WRIT OF ENQUIRY. 885

VENDOR AND PURCHASER.

. See AucTtioN.

VENIRE DE NOVO.
2ee Wit oF ENQuiIRryY.

VERDICT.

? Al
See Costs, 11., and Writ oF En-
QUIRY.

VESTRY.
See DEEDY.

WARDEN OF THE FLEET.
See ATTACHMENT.

WAR OFFICE.
See OrrFicer, PusLic.

WARRANT.

See BANKRUPTCY, 3.

WARRANT OF ATTORNEY.

See PrRACTICE, 3.

WINE.

See INSURANCE, 1.

WITNESS.
See CosTs, 8.9, 10., and OATH.

WRIT OF ENQUIRY.

The jury havirg found for the De-
fendant on siv out of eight pleas
comprchended  in the last two
issues, and for the Plaintiff on the
residuce of those pleas, and on the
first issuc without assessing da-
mages ; and the Plaintiff having,
pursuant to the decision of the
Court of K. B., entered up as to the

pleas
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pleasfoundfor the Defendant, judg-
ment non obstante wveredicto, with
an award of a writ of enquiry; and
final judgment for the damages
found by th: inquisition, &c.: a
Court of Error (Cam. Scacc.) re-
versed the judgment of the Court
of K. B, as to the award of the
writ of enquiry and the final judg-
ment thereon -— remitted the re-
cord to the Court of K.B.—and
directed that Court to award a

WRIT OF ENQUIRY.

venire de novo to try the first issue
antl the last, as far as related to
the pleas on which the finding was
for the Plaintiff; holding, that the
verdict found for the Plaintiff on
the first issue, and on the last (as

‘far as regarded the pleas on which

the finding was for the Plaintiff)
was void, because no damages had
been asscssed.  Clement v. Lewis.

Page 297

THE END.

Punted by A. Strahan, Law-Printer to 1lis Majesty,
Printers-Street, London.


















